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corn's s*mzKE a kqore, esqs., 

Attorneys for Defendant, 

On© Chas® Manhattan Pl&sa# 

Kaw York , York 

BYi THOMAS D. BARR# ESQ,, 

-ffiffid- 

GE0.UG3 B. TOBNEE, ESQ. , 

Of Counsel, 


ft * a 

YES CQIMSt Good morning# geatlmstn. 

MR, BARRs Your Honor# perhaps X ought to b©gin 
if that pl@ases ths Court# by ©Kpl&iaing to ths Court why 
mm &©t# today# going to Cap® Koanady. 


13 ! 


54 


35 S 




16 |! 
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19 


YES COURT* Stall, soras discussion in thi® „ 
eras la cdsrtaiaXy indicated &M anything that ©an holp to 
utetooed Ms a^ystery is certainly nscorsary# X b®li@v«a, 
for the record, 

MR, SABSt* X will d© fch© best X cam, your Honor 
although tb®r® resaaisas a mystery which I ©m not able to 
piezbs. 



Tka Batter was first discus ©®d with the Court 
ia cur session in February — February 23rd of this year — 
and# after Mr, Bclm&zs. had spoken to on® of the Court 8 s 
clerk e # fol Icr^ing th© suggestion mad© during the February 
23rd session , XBM made cos*® tentative arraag^mants with 
the personnel at Cap© Fasmsdy to acaossao&at© a group 
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, ' j 

*f oz peep 1-3 thc-st. 6 /:ss±gzizi:&& only as a group of people freesa | 

; ! S 

•1 i 

■; IBM at. ttm Cape this teskend ead. f further ~ j 

THE COURT'S &ould you Indulge me for one; moment, ] 

Mr. Barr? 

MR. BARB : Certainly , sir. 

TER COURT: I am unhappy about interrupting 
you but 1 -would appreciate it as you narrate your versions 
and your involvements, in this matter, that you would 
indicate wherever possible the names of any people • with 


whom you had any discussion or communication and their pos.t- | 


ticn, if you know. 

MR. BARR: All right, sir. 


V -fTJt W "'-■1' jnr* « 

-a. W WtWwi ti v «*# ^ 


the Court at this fciiua the names 


16 


il of the people at Caps Kennedy although certainly I can furnish 

l ■ 1 

i tfnat * • • ■ 


19 

*7{i V. 
if 

^7- j'; 

I 

'■*} ;i 


I didn't at that time think of it as a matter 
1 with, respect to which I ought to keep a record, although 

i 

l 

il there cane a time when X did begin to beliav© that and 
I did attempt to retain some information. 

In any case, wa made tentative preliminary 
reservations for — reservations is not the right word — 

acccsamodc.tioas made, the persons representing KAJA 

at tfea Cap© had no problems. It was all done in a very 

tentative sort of way, but, our intention was quite clear 
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as I say, the matter was entirely oaa of IBM doing 
it. j. 

i 

• Fan waok befor e, last, pursuant to a s ugg estion p 
I balleva mad© initially by 'Mr. Schwars, who is today in 
St. Paul beafor© Jndga I3©vil3.*a, your Honor, the reason ha 

is not h©sa, with eit her Mr. C a rlson or Mr# Wldmar, 

that in order to button down al l of the final details 
in csnnecrtioa with tbs trip, that it might bo wis© to 
put a tt&£& man in contact with Mr. Paul Knnplusd" an IBM 
vlc&r-prc&id&st, who had baan making tbs general arrange- 
E@ats and was in general charge of making this arrangements. 1 
for tfe® trip. 

On Monday of last ws©k, that is, Monday' the 
3rd*, x suppose, w© w©r@ put in contact with Mr# Si©g©l and 
I tostlisv® that is s-i-o-g-©-!# although 2 am not certain, 
who is oi attorney representing H&3&, with the (fevarnmant, 
a fC4na©r '£sploy®s of the Bap-artsseat of Justice. 

• Mr# Si@gal had conversations both with' Mr* 
Knaplund and with Mr. Schwars. Eha subsfe&ssca of those 
conversations was that ha believed that it was his 


14 | obligation to insure that the Court did not r©c©iva a die-. 

ij 

' JJ j! tortsd view of what was going on at EJM& and that he, being 
^ | a Gov@mro$nt lawyer, naturally was an advocate on the 
25 ” side e£ the Gofmxsmmnt in connection with the litigation. 
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eiaea.wh&t wo had seked for, your Honor, was that h© 

put together two people who could bo responsible for 
finalising all th® details, 1 than called Mr. Widsoar and 
Hr.. Carlson and I boliev© spelt© to thorn both at th© sam® 
tiros, on the t©l©phoa@. 

1 asked that Mr. Widmar or ccmcon®, who Mr. 

Widraar iofonasd vm that he and Mr. Siegel had proposed to 
roes t with Mr. Knapluad. 

I asked for Mr. Widssar e s assurance that there 
.would ba no discussions at that meeting relating in any way 
to th© substance of th© litigation, but that th© meeting 
would bm confined only to the arrangements and the details 
of th© arrengemsnts for tfe® lirip that w© had planned. 

Mr. Widsaar gave m® that assureac®. Tha sort 
sosalsg, © session was held in Washington at which Mr. 
Snsplund, Mr. Vlidmr and Mr. Si®g@i attended and the. 
following rooming, a Wednesday morning, a final abating was 
hold, what ws felt was a final rose ting in Washington, batwesaa 
Mr. Siegel and an IBM sentati v© whoa© n&ros is J©aka , -- . 

Mr. EnapXund, tall roa the nasaa, so I‘ gat it straight*. ' 

MR. Basks Thank you. 

And w© thought at that m®© ting on Wednesday 
rooming, that everything was fin®. 

No problems of any kind war© raised , th© passes 




>7HHRM SsSTPJCT COURT (REPORTERS 
a i&itso States CtaiaT Hsuss 

Approved For 



iS 

7 

8 
9 

?0 

51 

12 

13 

!4 

35 

16 

17 

T s8 

19 

20 
21 
22 


23 


oj 

<*>» 


4 => 


i 


Ap$&»&i For Release 2003/04/02 : CIA-RDP78-01092A0001 00030005-2 6 

to get., us into th© facing and into the various buildings 

were going to ba issued ,no problems ©£ any kind, 

i 

Lafc® on Wednesday afternoon, indeod, early 
availing. Hr, Knaplund in New York r@c©lvad a call from 
Mr, teaks who informed him that Mr , Siega l , in response 
to a call laado by Mr* Jonks regarding a detail, had said 
th at the trip wa s off, that under no circumstances would 
w@ b®i permitted on tb® premises, that w© explored, your 
Honors whether tfear© war© problems in connection with th® 
shot itsal.f and whether there was may way in which wo 
might ba impeding things and therefor® could com© a little 
later or go to one place or another place, and the answer 
in avary casa was no, w© could not com©, wa could not go 
to Capo Kennedy, and wa could not go to Houston, 

It was sai d that if your Honor wi shed to go 
by himself and w@r® to approach th© „Cov®ns8Sfiit in tha t 
connection, that th® Gov©rni»©ab might accommodate! th® 

Court, but that it would not accommodate a party consisting 
of fcha Court, th® Department of Justice and IBM together. 

I, then, fcha next day, called Mr. Carlson 
on the telephone and I roportsd th® substance of what X 
hav© just recited — that is, th® additional subsfcanc® 
which he did not then know about, and X asked Mr. Carlson 
to stats to m@ what th© Government's position, th® 
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plaintiff * a position was, with respect to this matter 


jj Mr* Carlson said that ho would hav© to got 

jj 

bach to ia© mtd, in duo course , ho did. H® reported 

I to m© that ho had had a conversation with Mr* Wilson 

' • • ' ‘ 

jj and i-lr. Cumogys , who are the acting Assistant Attorney 

[j 

jj Ganoral and th©, I guess, acting Deputy Assistant Attorney 

ji - 

!! General, that Mr* Comsgys had given Mr* Carlson a message 

1 

which ho then quoted for me and in substance that massage 
| was this — that M r* Co a^gya could not or would not" do 


anything; that h® would, not c ajll 


attorney general , 


j ! that he would not, call NASA, and that that was th© end of 

j 

j It asfar as h© was concerned. 

* = ■"" ’ 

| ! At that point, sine© the kinds of reasons 

r that warn being put forward now by MAS A ware that we would 

I 

E bo in soma way in th© way of the shot, that w@ might 

i 

[! jeopardise the mission,, that wo might, ourselves, got hurt 

I 

jj ia some- ways , I called your Honor and left a tmmm&q® • ' 

f ' 

that w® were being refused admission by th® Government. 

j to th© facilities at th® Cap® and at Houston* 

si 

i 

I Now, your Honor, I do not consider that to 

j b© a particularly satisfactory explanation* It does not 
| satisfy m®, but it is all that X know about th© subject 

i 

j 

jj and all that 2 was able to find out either prior to 

i 

|| th© time I called th® Court or up to this point. 


Approved For R$t§@§9 


mUJHERH OtSTRCT COURT REPORTERS 
united Spates Court House 

mm^rn ;^o 



s 


Appro vedTor Release 2003/04/02 : CIA-RDP78-01092A0001 00030005-2 



ii 



4 l 



i 


!Q 

31 

12 



I do not knew why thora was the sudden 
apparent total about face In tha Government * s attitude. 

I would like to say that w© still boliev©, 
very strongly/ that such a sassion, such a trip/ such an 
inspection, would b® beneficial to the Court and wouM 
ho pa that-ths Government* s cooperation could be obtained 
so that wa could at 2011® future point make such a trip* 
ME. G&EL 30 N: If the Court pleas®, first, 
may Z introduce to the Court another member of fch© . . 

J ' 

Govtarnjos&t * s staff who is with us today, h© is Mr. Scrota, 
a mimbsr of the Bar of ths State of Illinois. 

THE COURT : What is his position in the 
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I\ 



25 i 


J 
i 

Dspartrasnt? t 

MR* CARLSON $ Ha is an attorney in the Department j 
of Rustic© assigned to the IBM case, the case we are j 

3 

before your Honor on. I 

i 

I think what I should say first with regard j 

r 1 

to th® caasaants that Mr. Barr has mad© is that the position j 

/Its 

of NASA was not, as far as the Government says it, an j 

about face* It was, rather, a position that casts© about 
as the result of their being presented, about tea days 
ago, with soxa® facts and considering the facts and the 
consideration that was given to those facts is stated in 
thro© affidavits of th© persons that were involved at 
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i 

tha National Aeronautics and Space Ajdmlnistration • | 

i . , j 

They are affidavits of Mr. Neil B. Slcgal, j 

i ! 

who is th® gontloman that Mr. Barr referred to; an affidavit \ 

\ 

f 

of John XV Donnelly, and an affidavit of O. B. Lloyd, Jr. j 
Now, tha affidavits of Mr. Donnelly and 
Mr. Lloyd war® s©nt to Washington from th® NASA installations! 
in th® South by machine, so they ar« signed copies hut 
X don’t have th® original as yet. 

THE COURT s Who -ar® thas© distinguished 

gentleastm? 

MB. CARLSON; Mr. Donnelly is th© assistant 

j 

adnslnistrator for Public Affairs of th® National Aeronautics j 

j 

and Space Administration • j 


THE COURT; Ton imtm h© handles public relations? ; 


i Xs that it? 


25 iS 


MR. CARLSON i H® handles all of th© external 

relatione of th® administration 

* 

J TEE COURT; You kn ow, X would hopu that at 
on© of th®®® sessions, Mr. Car Iron, that sons© of your 
answers would b© rssponsiv®, either by way of being 
affirmative or negative and that perhaps w® ought to 
©sch©w All th® rhetoric that w©*v® boon getting. Part 
of his job is public relations, is it not? 

MR. CARLSON i X think that is true, yes, your 
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Honor.. And Mr. O. B. Lloyd. 

THE COURT* Bet has ; nothing to do with security 

i 

as such, isn’t that correct? 

MR. C&FXSONs I think h© doos have to do 
with s©cu:ity, your Honor, au a p^rt of his job. 

THE COURT* I thought there was a security 
division at both of thes® installations and it’s my 
understanding , bassd upon my very limited knowledge oS the 
operations of both of th@s<s aentore, that h© has vary little 
• to do with security as such, but lot’s got on. 

MR. CARLSON: Mr. Lloyd i@ director of 
the Public Services Division of the Office of Public 
affairs. 

THE COURT* Would you intorpol&t® and translate 

» 

what that moans? 

MR. CARLSON: I think it mans just what it 

say© and that is that h© is the public relations 

* 

director for National Aeronautic and Space Administration . 

The subefeaac© of what wo have learned from 

/ 

RASA io that the conclusion was made' by the administrator’s 
office in NASA that th© places that Mr. Barr and his 
party had set out for visiting w@r© off limits during 
th® tiroes that th® moonshot was to take place and during 
the times that wore scheduled for this trip, not that the 


• N 
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installations couldn’t ba visited at other times, but 
that the safety of the persona involved in fch© moonahofc 
and tfea iavastmsnt of eoss© $300,009,000 in tha shot itself 
could ba ©ndangox-ed by reason of tha presence of parsons 
not a part of the porsonnal with specific, assigned 
t&ske, in connection with tha moonshot and, it is also 
my understanding that, ©v@n had the arrangements b@@n mad® 
or tried to have bean made si:: wsoks ago as Mr, Barr seams 
to state that they wer®, they could not have been mad a 
in the circnanstances . of the trip that Mr. Barr insisted 
j tak© place, could not have been granted under tha 
| regulations md th© security of tho National Aeronautics 

if 

| and Spec© Administration, 

Part of that is undoubtedly the sonsivity 
of the kinds of operations, mechanical, physical and 
personal, that ar© going on in tha various parts of tha 
installations that ware to bo visited. 

I think what cc*s®s through to mi more than 
anything ©Is® is what Z would consider a very poorly 
planned approach to this that Mr, Barr presented in not 
b©ing abl© to advise us that, and Z think probably they 
could have advised u®, that this trip was Impossible for 
this wseJ:@nd and wa didn’t find it out until tbs faco-to-faoc 
meetings with NASA at which tins® NASA was advised as to 
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just what IBM had in itdtid and what fchoy planned to do and 

it' was at that tio© f rather than soinQtiia© in tha past, as 
Mr, Barr's statement would indicates, that NASA's judgment 
was read© that the party that Mr. Bar r proposed to taka 
to tap© i»&sm©dy and to Houston coaid not be in the various 
installations at th© tiress and places that Im had indicated 
to NASA and this was for th® first time ho had indicated 
to NASA that this party was to b® in those particular 
plat©©, 

I don't propose to read th® substance of the 
affidavits, your Honor, but I think that th© affidavits 
very clearly support that position, 

4 1. ■' On th* subject ©£ Mr, Barr's call to Mr, Widraar 

H 

5 I and ej© esteeming his request, and it was morn in th® 
nature of a doreand than a request, that th® Department of 
Justice intervene with th© National Aeronautics and 

) 

! 

Space A&aini@tratiea as to their conclusion that the 
safest? and integrity of th© mission would b© ©ndang© red 
by th® party that Mr. Barr was proposing — 

J THE COURT : I don't know why you insist upon 


Id 
17 

m 

w f 
20 
2! 


22 I referring to this as a party, I can't understand that 


23 


24 - t 


characterisation whatsoever. 


Perhaps you thought of it as a party; 


S’ I I did not. 
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-f ~ MR- CARLSON : Ry that I only raaan a grou 
pdrcfona that war© to visit fchei installations * X didn’t 
maan it in any scans© of ckhsr than that. 

THE COURT: X consid&rod it a scheduled hearing. 
MR. Carlsons 2 think the Government was taking 
that view of it and the National Aeronautics and Space 
Administration advised us and advised Mr. Barr that th-a 
conditions tinder which the hearings war© to be conducted 
war©, saado the hearing impossible tinder those conditions. 

Th© point S was going to msia, I started fcs 
make, your Honor, was that the head of the Anti-Trust 
Division responded to my request to him for advice, and 
instructed bis to advise Mi* . Barr that hs would not intervene 
th© Dopar&msafc would not int©rv©n© in this kind of a 
decision whsr© tho national security was directly involved 
in th© opinion and &s stat&d by th© Government agencies that 
.had £h© • responsibility for thst operation. 

I did not know, until Mr, Barr said it now, 

| that anything, had bmn said to Mr. Barr about tha Court 
making the trip to the installations and that had not been 
brought to my attention * 2 am unaware of any discussion 

or circumstances that may be involved. 

However, the affidavits make it quits clear 
fj the National Aeronautics and Space Administration will, 


| souths^ eh strict comr reporters 

I S&stbd States Ccaarl&usB 
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aM will I>3 vary happy, to make fch$6® facilities 
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| available to feha Court and to the parties under conditions 

'! * i 

; i othor than this space shot weekend and if I may rafor to 

i 

j paragraph aix of the Donnelly affidavit, it r©ads in part 
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as follows* 

"Mr* Dosnaslly dir&stad,'* and I quote now, "Mr* 
Siegel to convey to the officials of IBM who proposed 
the trip that NASA would ha pleased to show its facilities 
to the Court at an appropriate tints not interfering 
with a launch «ch©duX© and to accemisod&t© the visitors 
in ©very way, .vabjaot only to the agency °s receiving 
*©&is«mebl® aotiea* " 

^h®ir point being, particularly on the last 
item, that it takes, at NASA, soma good deal of ti xm to 
make arrangements ©vos on a noa-mermshot weekend to 
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mak© this kind of a trip and to visit the installations 
indicated bat, X asa informed by the Administration that 
it would be vary pleased to have us and that this was not 
in tho way of any kind of a roadblock and the affidavit® 
made that very clear ©s?d it was not by reason of 
anything that th© Department of Justice stated or said 
or conveyed to NASA about the substance of th© trip that 
occasioned their decision* it was only and solely their 


judgms&t that th© moonshot itself would be endangered 
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Joy reason of the appearance of the merabera of this |group 
in the appointed places at the fcisaes that Hr. Barr 
indicated with the tines that, he required. 

MR. BARR: May I respond to that, your Honor? 

TH3S COURT: ¥©S. ! 

MR. BhERs X want to sweep away any notion that 
anybody hor© would attempt to do anything that would in 
any way jeopardize a shot to the moon, the national 
security, endanger people or do any thing of that sort 
whatsoever . 

As we all know, many paopi© visit these 
facilities on many occasions during shots and otherwise. 

I want ©Iso to issk© it very clear that nobody, 
not Mr. Barr, as Mr. Carlson raid , nor anyon© else on 
behalf ©£ IBM insisted on any circumstances, nor did they 
spring ©n si ASA at sosas lata date soiaa curious end unusual 
requests. 

I'Jhea w@ were asat with the rebuff by MASA 
at the last sonant , wa explored whether there was not 
anything that ws could do, whether th©r© was any way 
under which we could havs access to any part of the 
facility and the 'answer was repeatedly, "Ho.” 

Mow, X did not call Mr. Carlson to make a 
demand upon hint that th® Department of Justice do something ; 
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rather,, ~X, too, had thought that the Court had ache 

r 

1 | a hearing and that both parties , both parties, not 


6 • 

dulsd 

jalon® 


4 


IBM, war© responsible to the Court to do what was necessary 



to male© that hearing possible and to work out th© aceomsao- 


6 

7 

8 

9 

10 
11 
12 


daticas, j 

Certainly at ©ur last session, Mr, Carl sou 
said on .the record wry loudly and -very clearly that ha 
thought th© trip was a good idea, would be useful to the 
Court, would supply useful information « 

So, when X called Mr, Carlson, X was eliciting 
what I thought the Court would ©sspeact and what X thought 


13 1 

14 

15 j 
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21 i 

22 | 

23 

24 1 


2 was entitled to , which was th® cooperation of th© party 
on th© other sido which obviously had great influenc©, 
could obviously »mk© this kind of thing, happen, had they 
chosen to do so, and 2 thought 2 was entitled to ©licit 
their assistance aM that, instead of getting a Pontius 
Pilate like washing their hands of the affair that they 
would ixse.edi&tely spring into action to help us. 

Plainly, they did not do so. 

Now, your Honor , I think that w© h&v© to h® 
candid with th© Cotart on this raatter and Z think I would 
bs less than candid if 2 did not say to the Court that 
in the day or so preceding this abrupt about face, w© began 
to hear fresa the Govammant mention of the ITT affair. 
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i we began te hoar frcat fch© mention of: thu 

as© of a plana by another corporation , from another 
corporation by a former head of the Anti-Trust Division, 
and all cf a sudden, those matters sseraod to hava sons© 
ralevase© to what we war© doing, 

Kow, X am not able to aay that thos© -are tho 
matters that caussd tha about faoa; I do not know. 
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But X thiiak it is significant that tho persons who see&sad 
to hs,vs involved with the decision— making process 

bera wars not parsons dealing with tha msehaaics ©f tha shot, 
or stscurity of what was going on to Kennedy or Houston, 
but, rather, with public relations psopl©. 

X don’t think that \m can draw tha cloak of 
security and danger and bo on over this and say, that is 
why it didn’t happen, 

X would like to point out that for reasons 
that X cannot understand, apparently tha first time, maybe 
th© first time that the Department of Justice e oimEimicated 
with NASA was an th& 27th of March, according to Mr, Siegel’s 
affidavit, 

THE COUST : Again, who is Mr. 'Siegel? 


MR, BARR: Mr. Siegel is an attorney in tb© 
Office of General Counsel of th© National Aeronautics and 
Space Administration , according to Ms affidavit. 
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1; * THE court i th® general counsel. 


MR- BARRs Mot. fcha general counsel, a»c| he is 
the person who. upon calling Mr. Schwarz and Mr. Knapluad, 
informd both of them that he believed h© had to do something 
to pravant the Court from getting a distorted view of what 
was going on by th© presentations that might be made by IBM 
during, the course of these hearings* 

I don't know why he thought ho had that 
obligation or why he thought he knew anything about what 
was going on, what the lawsuit was all about, but he 


©vidcmtly did* 


MR* CARLSON i May I hand to the Court tha 


affidavits of the persons involved? 


Honor, 


Mr* Siegai * s affidavit is on th© top, your 


I would call your Honor's attention to one more 


item in th® affidavit and that's in Mr. Si@er@X s i 


affidavit, paragraph 16, and that is that the decision 
to cancel th© trip, and I guot©, "Was reached solely 
as a result of discussions batwa®» NASA and IBM bas@d on 
problems of timing and proposed itinerary" during a® 
Apollo Mission, "and th© wording earlier in th© affidavit, 
ia it©sa 13, is to the effect that thas® times and places 
wvm during tfes critical phases of ©a Apollo Mission, 


Approved For Ret©fijs^ j 


soyifHHiFiM msmcr court reporters 

i&irreD States Csust §4oy ss 

® "0 ?>4ss 




3 

i 

5 


3 

9 

10 
1? 
n 

13 

14 

15 

16 

17 

18 
!? 
2S 
21 
23 

23 

24 

25 


feist 


AppjfcMea For Release 2003/04/02 : CIA-RDP78-01092A0001 00030005-2 

Jj . 

| end I -earnestly say to tlia Court that that is ray b; 

information as to why the decision was made and that the 
decision was mads solely on that basis. 

THE COURT : Have both of you concluded? 

MR. BARR : Xoa, your Honor. 

THE COURT s I should like to spread on the 
record a summary of the events, circumstances and steps 
leading up to this hearing, which was scheduled at Cape 
Kennedy and Houston. 

X think X would like to start by pinpointing 
portions of the transcript saluting to this matter and# .m, 
X turn now to page 33 of the transcript of March 6th. , c , 

£ "MR* CAMeSONt This is a highly specialised 
group of data procsssing installations for particular 
scientific usd. other very specific purposes, and X was 
concerned and X remain concerned that it may give a 
rather distorted picture as to what the Gowarns&aufe claims 
this case is about, but X egre® with counsel that there 
ar© many parts of the Installation at both of these 
centers that will fo© directly involved in this case, and X 
&gzo& with conns©! that the understanding that can bo 
gainsd as to the kinds of things that we are talking 
about can bo advanced considerably, wo beliov©, on the 
Government's aide, by this kind of a trip." 
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THE COURT : Pago 36. 

“MR. CARLSON: How, I did not push tehdf matter 
at the time because I fait that th® budgetary authority 
would require aa to object to the transcript itself, 
whiuh X have just stated to your Jonor I think it could baa 
very helpful to th@ consideration of this issu©, and so 
that it is my simple problem within th© Deportment ©f 
Justice * ” 

THE COUKT: Pag© 41* • 

“MR, CARLSON: Along tehoss lines it occur© to 
ms it may be appropriate to have the representative 
from teh© National Aeronautics and Space Agency a© part ©f 
the G9v©raiffi2Bt , s party, whether it bs counsel for sostebody 
from Houston or otherwise, present, but X think that 
would probably b® appropriates and X don't have any idea 
what that would do tee th® arrangements as far as space 
and SO' forth is c©Essns d* We will just have to talk about 

’is 

that," 

THE COO M?s Pag© 47, » 

“MR, BARR: For ©sample, X think it is very 
helpful to hove Mr, Carl sea say to the Court that th© things 
that you &r© going to see in Cap© Canaveral or Cap® 

Kennedy and Houston are highly specialised data processing 
installations because, in fact, tha equipment that is 
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thara'in many instances- .is standard eoaaaarcial equipment 
which IBM markets thsmsalves to commercial caatoaaca 
axad os© of the things, os® of the hurdles wa have bean 

trying to g@t ovar with th® P&partsasat for sokis tins® is 

‘ ! 5 

to esasvinc® them that what is really out thsra, .that they 

*S 

waist to esclud© from tha market place, is- not different 
froia what they want to put into th© market placo. 

*1 would hop© that th© trip would ssarv® th® 
purpose of -helping to ©nabl© us to put soma content 
mt© tha words h@caus© 2 could <®ith©r agree or disagree 
with th© definition depending on what it means and it is 
aot an easy thing to say what it means." 0 

xHS COu^Ts 1 would now ills© to s tat® for tho 
record my information of what occurred by way of 
CdSvsssatios in my chambers commencing on Thursday, 
hpril 16, 1972, approadieately 4:25 p.m. 

* A telephone call was received from Mr. — 

MR. BARR: March 16th, your Honor? 

THE COURT: Spril 6th. 

A call was received from Mr. Th earns Barr relating 
| to th© USA vareus IBM case and. th© anticipated trip to 
Cape Efem®r2y, Houston, manned Space Center. 

Mr* Barr telephoned to apprise th© Court that ha 
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had bsan notified of th® Goveramsat's refusal to al 
admittance to the installations at Cape Kennedy and 
to tbs Court and interested litigants. 

Mr. Barr indicated that this information 
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was received from NASA. Upon receipt of t h© information, j 

”• *” "• “ “ “ “ “ “ I 

of events. ] | 

As of Yesterday, Wednesday, April 5, 1972, 

all plans war© final. latte® in th© afternoon of April Sth, 

Mr. Barr was told of soiaa mgatlva reaction from NASA, - j 

| 

vhmt NASA learned that th© ’Court and th© Bspar feasant of | 

1 

! 

Jus tic© would also attend the installations, along with j 

\ 

xbm rspr©s®ntativQs 9 I 

Mr. Carlson spoke with th© acting Attorney j 

General of Antitrust, Mr. Con&gys , th© latter indicating that 

I 

h© would not b®coss§ involved, and set sold© NASA’ s | 

* I 

ruling. jj 

l 

This inforiEate.cn was communicated to Mr. Barr | 

at his request. Mr. Barr alleged “that no specific reasons « 
ware given for this cii-sng© and subsequent withdrawal 
of p©3ssis*3i6£. Mr. Barr stated that b® will attend ths» 
pre-trial caafemnc® scheduled for April 14, 1972, 
if ths Court desires. E© will select soma of IBM's 
planned presa-ntatioas to show tha Court on this later 


| mrmzcm instruct court sshhtsrs 
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Thursday, April 6 th, telephone conversation 
with. Mr, Raymond Carlson, Aiti-Trust Division, Department 
of Mastic®. 

Mr, Carlson called at approximate! y 4:30 p.m. 
to' state that fca learned from tha office of tha Deputy 
assistant; Attorney Gsasr&l that th® office of th© Attorney 
Gos&r&l tried to ’ get a OsvtnsiGBS&t aircraft from 
.©vary place, 

Mr, Carlsoa stated - that th® Attorney Gesssral*® 
office was unsuccessful in attempting to locate and provide 
transportation for the trip scheduled for April 14, 1972, 

MR, Carlson said that he had a conversation 
-with Mr. Barr. Mr. Barr called Kr. Carlson to state 
that. SBM had heard from SASA that they would not lot IBM 
foxing the Gour t and ths Department of Justice to tha maanod 
spaco shot at Cap© K-ssmsdy or to the Maim@d Spas© Center 
at Efeuston. 

After th® conversation with Mr, Barr, 


21 I 


22 I 

i 

23 I 


f! 

25 | 


Mr. Carlson stated that h© saw the Assistant Attorney 
General. Thm Assistant Attorney General stated to Mr. 
Carlsoa that th© Justice Department would not go to the 
Attorney General with NASA* a refusal to allow th© inspection 

of ths entire j.sstaUaticn at Cap® Kennedy. It was tha 
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Is position of t ha Anti-Truafc Division that .they would not 


3 


9 


|j bsceiss involved with the differences '.botwsaa NASA and IBM ' 
©ithcjr way. 

In view of this information, Mr. Carlson called 
Mr. Barr and said he checked with liis front office. At 
this point, it was decided that the trip for April 14th 
was cancelled. 

Mr. Carlson related that Mr* Barr's attitude 
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aft m: his last ccnyersation was truculent. Mr. Barr 

s'.jJ'-- \ ’ y J .r -i 

indicated that 'he would' to the President if necessary 
to obtain clearance. 

!£hoi first reaction that I should lik® to indicate 
for thfea record, is that Mr* CsM&scjys* failure to coojaer&tsi 
and apparent unwillingn®s 3 to issplemant tha decision of 
ths ft&paxtnoafe of Justice by its counsel# Mr. Carlson# 
perhaps tfdls its <mi story. 

Eis negative’ reaction# S think# has very 
various suggestions of embarrassment to the Attorney Goa©r&l 
of the United States and# indeed# to the entire Department 
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■ -X an further concerned that no effort was mda 
by say r&pressntativa of the Department of Justice 
to obtain ©n affidavit from one or more persons at NASA 
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charged- -mtd who are authorized and who have knowledge 

!i 

ii about the workings of these installations . 

il 

II 

j I do not consider the affidavits which have been 

| — 

i submitted to sm of any very compelling or persuasive 


effort. 


I should also lik© to remark for the record 


that had the Attorney General knows about this, that it is 
not at all unlikely that h© might have wished for more 
substantive sad more qualitative information, for EASA 
ma to tha reasons why they chose to overrule a decision 
by the Baparfsamt of Justice An a eas© which the 
Department claims is one of great importance end on® which 
has far flung and vosy wide ramifications* 

I assure© mad I hope that tisss will bear iae 
out, that the Departemt of rustic® is serious about prose- 
cuting asd passing this litigation ia all good faith* 

I would like to turn to another matter* 

1 think from the very outset, I indicated 
to tha parties cosiosmed fear® that I would sot travel in On 


IBM plane* 


As a matter of fact, I undertook steps 


to provide for commsrcial transportation based on this 
C3©urt 4 s authority to issue its own vows and to tak® any 
trip in connection with any hearing in its official 
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Also thought that it. would bo most helpful 
to all concsrnsd that a Government plan© should be 
supplied so that all the parties could travel togotha.v 
and thereby eliminate as much inconvenience as is possible 
under the cireuiRStaacss • ' 

That leaves its, now, today, with a schedule 
that has bsea. completely countermanded by an agency of 
Govarm&at after a decision by the Department of Justice 
was mad©, after plans had bs-sn undertaken to implement 
that decision. 

2 would suggest that it is in the interest 
of fcfe© Dspartassat of Justice and, indeed, the 
acting Attorney General of the United States, that h© not 
■ be kept shrouded in secrecy,, that ha- be informed about 
these dswalopmats, that bm be told precisely aad exactly 
what happened. Although MAS A seams • to h® quit© sensitive 
by its public relations officers that this Court and 
tha representatives- of these parties to this litigation 


2 ) 1 


n i 


23 


24 1 


23 | 


might in soma way issped© ©r interfere with th© moon shot, 
apparently their concern was not wid© enough to embrace 
the host of visitors whom they will be entertaining 
for purpose of this moon shot. 

One other point 2 should like to mak© and 
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this hums t© tha installation at Houston. 

i 

1 fairs, under any eiremstancas , ©van by virtue 
of attempting to strain my imagination, which at the very 
boat is not great? I suppose? to see how this could possibly 
h&va interfered with Houston, because in a© ©vent would 
that installation hava fcssn tfc@ subject of inspection 

and discussion until after ths moon shot because X think 
it was agreed that %m would proceed after the rasjoa shot 
and. that \m would fc© peasant at Houston on Moaday and? 
'iadena? if my fugitive recollection is of; any aid and 
assistance , when wa thought of coming home on Monday ., 
afternoon, 2 suggested that that night. not afford enough 
t2U35 .to all concorjiSd for a v-2<xy kssov/ladgosibl© jsse ting 
and a vary useful masting and that indeed., wa would 
return hem© th© -sssst day. 

So, frankly, I think an insp@ct.ioa of the record 
is, v<ary revealing and no further cmwamnt aesd be made by 

BiS. 

2 am now prepared to go on to the next order 

©f business. 

MR. C&SLSOHt May 2 say to your Honor that 
2 will inform tha Attorney Gcnaral. 

l/'SSE COURT : HS should have been informed at 

the' vary first instance and I think there was absolute 
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i! dsr&liefcion of duty not to advise the cMaf office 


or 


this Department ©f Mastics is. a ir.at.tar 
is a pieca of litigation of enormous complexity. 

•I think ho was kept in absolut® secrecy a&d 
I think that this should foe corrected at the earliest 
possible time, And X think the negatives attitude of 
an acting Assistant ' Attorsoy Geasral, whose duties at the 
moment ara very limited, to frustrate a plan end a hearing 
ssada by his representative, bears soisa further discussion and 
looking into. 

Without season, without ©a attempt or an 
effort to find out the wfeys and tfeo wherefores , iaar®Xy 
t& dofisr &&d to ©it back «and say, ”2*11 do nothing, 

I will not bacom® involved £r, this matter," and I ask 
you, by way of an ins true tier*, that this entire record 
| b^ presented t© tk$ acting Attorney .©©serai. 

- X think ha would be interested. 

Mil. C&KLSQ33 : X shall personally s@a that it* s 
done, your Honor. 

®S3 C0«2&2t How X am ready. And I don't ksow 
why yen didn't bring it to hi© attention in tha first 
place. 

New, don't tall nsa about protocol. 2 was 

£** ths Beroartaaanfc ©f Justice for savaa years and I know 
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a little bit Dbout tshe’ iansr workings and thoy have not 


changed substantially and I know fch© moaning of .loyalty 


3 I! 


/ e 


to the Attorney Gssasral and I am not sura that it's bean 
discharged hara. 

Unless X mis® my guess, ha'll be utterly 
amased and very distressed about this occurrence. How 
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many visitors are th©y going to h&v© at this msoa shot? 

Do you know, Mr. Cirlsca? 

MSI. C&KhSOM* X do not know, your Honor. 

THE COURT: xt will ba quite a gathering, 

won*?; it? 

MR* GASLSOEa : X understand tfesr© will be no 
visitors, ©fcfem* than personnel that am directly involved 
in it, 1 b certain areas of this cdoeion during ths critical 
phases of it. 

SEE COURT: Now, as 2 u&dar stand , tb® reason 
for this planned masting on this day was aot merely 
to provide th© Court with aa opportunity to ses th® 
installations but actually to s©o its ©©pSalsticatioa . . 
in its operation and its method asid its performance 
in a very vital area. 

How, the Court has been substantially deprived 
of that opportunity, X would say, for all time. Xt*s 
lik® showing th© Court as automobile without giving it 
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fi an opportunity to sea how it operates and what causes it 
to perform as it doss* 

So, to that extent, if this has boon an Important 
issue in the case, the Court’s being frustrated of an oppor- 

i 

t .unity of coaxing to grips with at least one issue in the 
roost cogent possible way and that causes ma to wonder 
and X think it may cause others to wonder when they read . 
the record* 

And particularly wondsr, inview of some ©f the 
other problems confronting fcfc® Daparteant of Justice. 

Let’s proceed* 

- — . ■ ■' *»w • ■ 

MR* CARXtSOil s W® have a number of matters 
that wa wanted to advise your Eaaor about today, many of 
which &ra involved in the current production efforts of 
the Sovesment uadar pr®»trlal or clear Ho* 2 , as to which ! 
w® had x&satic&ed ®arli©r that w© would ask your Honor 
to, after w© had drafted aa appropriate order and attempted 
to obtain IBM counsel's coasc&fc to it, w@ would ask for 
the ©n ftry of an order that involves the safeguardi ng 
gf proprietary and security matters and, bssauss of 
certain problems raised by the l^partssaat of Dafsas© 
in the last two days, w© have not had an opportunity to 
talk to Mr* Barr or Mr. Schwarz about that order, but there 
resins before u.3 the matter of presesmting to your Jbnosr 
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if 

: j withra the nosst few days, as sooa as caa ©§taia the 

j 

| language that wo * whs parties , j f isd satisfactory, to 

I | 

j take care of a particular problem of proprietary data* 
tbat X arc advissd .th® Bspartrcsat of Dofoass has with 
its ®v<aifcafcioas of data processing ©qupsasat and xm would 
yctsr Ector's IMalgsaca for tfca pr@saatat.ioa 

©f a proposed order for tire inspection- of that material, 

i ■'•-•■■■"■ 

inspection of other materials .that are 

called for by order No. 2, has begun md 

•if y»w*r Eosor wishes* x can. g£v@ you a report ©a how that 

Is poeoeellag aad the naaner ia which it is b ® ing done. 

Th© prodrstioa and inspection by XEI€ of filed 
m*at©*?iaXs nadsr pre-tr ial ordar £?©«, 3 hs®. also scErcesss&j 
that is* variona ageaoiUss that wore listed as recipients! 

I ©rd©r No, 3 for puzpo&ss of advising tbs 

i • \ . v 

j n&tare of thoir filing system so that w© cossld 4 *nk@ another 
If " ' "5 ■ 

j ****** possibility of arriving at an agreed production 

I 

| of dociap^ajits her© . 

f • 

j •Shorn materials was® due uadsr the pre-trial 

£?rdor Kg. 3. ©a or about Spril 17th and they ©re alr eady — 

j| feh€ ^ Jiavo begun arriving in volvae -aad^are being 

| xmlmmd. 

j *..X should advert to ©a® problem that tha 


1 

r rte 


agarfeasafe of &af<8ta&® . tg-a §ggncig» of th® Deaarfera%nt of 


| sootKcrm d&trsct comr reporters 

| . UMTSD STATES COURT MOUSE 
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Defense have brought to th© Department of Justice [s 
attention just yesterday and we sat yesterday afternoon 
or perhaps it was Wadn*eday, either Wednesday or yesterday 
afternoon, with the general counsel of th© Department 

* j 

of Defease and otfear representative© of th© Department of 
Defease, as to materials involving two agencies of the 
jGtrva^mjant. and that’s Central Intelligence Agency and 
.National Security Agency, both of which ar© agencies 
of tlie Government sssnod as these required ‘to produce 
docurassato under s ^p©~ trial order No, 2. 

Both have advised the Department of Justice • 
that their statutes prohibit th© staking of these 
materials available and th&y asked that the Court- indulge 
30 days tint® so that we c am brief th© Court mi the problems 
Involved in the production of national security material© 
in theAr files that are covered by the order, pra-trioi 
order No* 2, and wa would like to present that on a 
regular briefing schedule, with l affidavits as to the kind 
of material and preheat to your Honor th© Government'© 
arguments as to how we should proceed with that particular 
problem. 

We have not had &a opportunity , in th© time 
that wo ware advised by Central intelligence and National 

Security of their -position ea this, to ©it down with 


sxmmm cssrocr aw reporters 

States dam Kouss 
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|| Mr. B&xx and s<as whether Shore was some way w® could work 

out either access to the material other way® to got at - 

» 1 

|J the information if, iadsed a there is info: rmatioa In those 
files that is relcwasat to the case, bat w® have sot had <m 
opportunity to sit down with Hr. Barr and talk about that 
sad I think that would .b® the first step- in the presentation' 
of that natter to year Honor. , 

She Mart thing I would advise the Coast c® 
is that %m begin a deposition program on about Jfipril 7th, 

2 felieva thera are three deoosltiess set for Monday, 

April 17th, and tfes ©ovesssasat is attending those 
depositions and has agreed to b® hound by those depositions • 
ha hav^i vinterod a physics! difficulty 
a**d that is of being able to get access to the doeusa&sts 
that control Cats Corporation has- selected bocaus© of 
th© ©atiotaace of a 20 day -period during which each pexty 
was t© give, in that easa , advio® to the other in supplying 
document® to iha Ckmsrams&t. 

I this&e. that problem may also be oim that 
w® can ti?ork out bat wa will be going ©a with th® 
depositions ©sd talking to counsel for IBM about 
the m@chasd.cal problems and Shat — but X waatod to 
| iaforia the Court that vm w@r© laboring under some 

difficulties as far as access to materials era concur &®d. 


9 30U1KS&H DISTRICT GK&r REPORTERS 

| i.&rre> Stat£ 3 Ceasrr Hass 
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j 

tf© thought: w© aesdsd in preparation for theses depositions. 

•. -i 

Along Shs ss)®3 area, wa- hava a substantial. | 

number of documanta, sorm 200,000, that via ar© waiting 
for delivery on and w© haven’t r©G®iv©d yst, from 

IBM.- 

xt’s aaicroxilia, and again, tha sam® ma tter of 
eL&£££cul&y is issv©3,v©d ~** namely, that ws are beginning 
to participate- in depositions as of April 17th without, 
we -steal, ail ox this materials that w® n®sd to prepare and 
2 would state this to your Honor because I may wish to 
nssSc year Honor to indulge us at soma later date 
ts tazm additional testimony from th» witnesses involved 
if w© Isasa fs&m tfea rest of the documents that w® d© 

not myif ,hav®, that sesis such testimony is moessary assd 
appropriate. 

1 don’t see any so;* but 2 wanted to state to 
your Honor that, w© will need ©r request that kind of 
protaction i£ In is appropriate, after having resolved ■ 
feh‘3 ckC£visss5i.'to that w© do not now have. 

Wa have planned to, pr@@smt to your Hon or 
today the question of inadvertent waiver that Mr. Barr 
d-tid. 2 had both mentioned on the record on several 
occasions. 


• souths ^strict am? reporters 

t&IYSD STAY8S GfflliOT Hmsss 
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2 if 


Th-B Gevesiament had filed a motion and 

supporting papers but Z was adir&a ed by Mr. Siehwars that: 

i 

IBM would not ba ready for teat and I told Mr* Schwarz 


that I had no objection to ©nr putting that off to 
another oat© but wa will just do without tea waiver 
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deencsat© until such t£s& as teat could ba rcsolvad but 
I would ask year 3moz p if it* a appropriate, if you 
would a®t. 80BS3 dates within the limits of counsels 
statement as to how much times G®une©l needs to prepare tea 
•*®3poasiT© papers ©a this question, as to whoa via could 
sash© te© argument t© tea Court ©a the question of 
iaadv©rt€®fc waiver and I think Mr* Schwarz* statement 
to nm was l teat h® thought teat thsay could be raady 
by iriday ©£ aoat weak or thereabouts , • as far as the 
submission of papers is concerned* 

It may bm teat if we set a date for the sa®Kt 
pre-trial in Hay' s©m©tim@, that it would bo appropriate 
te'hsar them at that tiiaa* X think it my wait for another 
SEcmth, your Eo&or , if that need b@* I don't think ©ur need 
for teas© documents is so pressing right now teat it 
nossds to g© ©n immediately. 

Wa would ask tfc& Court for scsme help and 
direction, if w© may, in somo — at Xaast th® Court's 
thinking — and a coup!© of problems teat wa 


| SOUTHERN DISTRICT COURT REPORTERS 

| U&rreo states Gourt ^cisss 
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that v;a are taking erd that is </.!»• t&a t&at 

i 

i 

rafuoala to answer by witnesses, upon instructions o£ 

IBM a&mz*l,. ara ^catmt.sr®d, and this particularly 
reXa-fess to tfco in^vortsat weir$r declarants, whoso, at* w® 
tsaderstand it, XBH ccuac®! to net psrsrrctsd its witisi^sss 
to aaswar questions as to th© decra&sabs that ara within 
th® lsiad'v5:^£rt’33it walvsr area, wo -w©s® cosc^rzksci wh®ta©r th&< 
problem could go to th© Court in fch© fiold wheso w© ware 
• taking the deposition, as might bo appropriate, or 
whether this Court would w&sh to k®sr thoss® prcolsms 
either from tins to tissa or — 

TMB COVRT ; I would wish to hear those 

prcblssas from time to tisssu 

Yota would resorvo all cbjsctlena ©a ©11 
questions purBuesit to Rale 37, is it not? 

HR. CftR&SOtf* Yea, your HOssor. •.. • 

' YHS CQSJ5s3?j r©r consideration by th® Court • 

MR, CStBS&CNs I think that*© all the points 
1 had for presentation to year Boaor this morning* 

MR. BfiRRs If 2 l may, your Honor, take 

then up ia rsvarse order* 

The waiver question first, Mr* Carlson said 

the reason it is sot basing presented to tha Court 


gr&nr.EKM CsSTKJCT COURT REPORTERS 
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p is bsc&u-,:© IBM in net reedy ssa you will recall, your 

| B&asr, that this laafct&r was southing that «a discjuss^sd 
afe tba last pra-tr&al, Sts (kwsrimsat thon indicated 

I* 

i| that it intended to bring tho nafcfcor on. 

1! • ; 

| Wo had to' ask fcfca Sovaxnn© sat to boot® -sossa 

f» 

a 

H papero ©a us for this action and, in fact, th©y did act 
jj ssrva tiios© papers on us until Friday of this week • — 

ij 

ji Monday of this w-ssk so that Mr, Schmrs rospoadod that w® 

| ’ 

ij could not gat oar papers bad?; to thorn in tin© for this 

| hearing bscaasa both ha and I u®rs- out of te^a a good doal 
fi 

| ©£ this vacfle, so tha reason why the trailer natter is not 

M •• 

l| before tfcs Court is because tfc© tovosmaant didn't maka 

I 

| the Esottea until J^??day of tkis-wssk, 

j 1 Toacaiag to tho depositions , now, and tho 

i 

| t G&msmm&t* 8 statasont that it nay not hav® all the 

fj ocouss^&ts that it ssss©ds and it say saeotatar sons problem 

| 

;; Kish to call omm of tfcos® witsescos bock, 2 aisaply 

li 

!l ^©st to’ ssak© tha record clear on what documents tho 

ii 

II Deparfeasmt does hero ©nd what docomnta it does not have, 

!i 

M 

| ffljs G®v®rasa®at started an investigation 

p ■■ ' 

I kfflza in 19S7 and voluntarily, IBM furnished tho Gov@enia@at 
| with docuseuts selected pursuant to the Government's 
| instructions from tks top 20 people in IBM, eema 

If 

:; aurabsu? of that sort, khs top 20 executives in tho IBM 


| sotoiegn cssnacr a&fnr reporters 

jj l^iiYSD States CsysT House 
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Corporation , quit® a s*&ch&atial nusriber of docitsssajfes which 

wo prepaid, and ftnraisbad fc© fcba Govareisaat over a|X©2ig 
period ox tixsdr in addition to a gmat deal of statistical 

"I 

| informti&a* pricing isafosssafciea and ©o forth. 

*gh@ zGovomafeat h£® has? that iaformatloa m» 
for four or five mars* 

la addition to that* fch® (Sovsrsssis&t has r®c©iv©d 
from us ox frssa CSC all of fefcs < 3 ®oum©»ts which CSC* ©aXoetsd 
£mm appsos&iaalsaly 25 sillier. docusBsafcs produced by IBM 
to CSC. 

Hm?* th© Sovsmasat has all of tfeos© docuiasafcs . 
©ad Ms had Easy of tbsa for a v@sy long pariod of tin®. 
$hat th© < 3 ©v®gS 52 safc does aofe feav© is tho eoloctioas 
which CSC is currently caking a®d has cad© over th® 
last smiths free® fchs current production. 

It will* ia dm ©ours®, ho furnished with a 
copy of £h®g?& dooussastts which CSC has selected but* unless • 
it choosss to participate in the docisssat production 
itsalf e & ©ho ic® that is always op$m to th® G&’varssassi&t 
at any point that it. efososes to esseroisa that option* 
ssaXos® it efeooso® t© send earns people ©ut tso look at 
the deeusssats* it £-3 necessarily going to ba behind tho 
rest of us. 

But it s®sms to xm that having omreised th® 
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I* 

1 ep£i<s*v«ofc to participate in tea dccusasst production bv 

»? 

IBH but ratesr to utilise CDC ab a» cgsafc to aafea tea 
selections for it and then furnish documents to tea 
Dapar tissut r the Pepsirtrsost is in ao position to lusfe® 
a racord bsfor© tea Court teat it ought at %-om later feimo 
fco.bs entitled to eeak the return of scssa witness. 

Hear, 1 feast-? tea Ctevesaraezit ’has sot mad© such 
a motion but 1 did set think I ought t© lot teat go 

^2? wa.'teout ■ aak aj tg tea record clear on what the situation 
is, 

I turn to tea document production. Sfe© Court 
will -sscal i that this e^isas up at th© pra~ trial conference 
in Ztihcuaxy, that the cfcvernmsat than undertook to ©oEscsica 
p*. ociuctioca or d©si22£©ia‘£0 smd tha plain and sistuiXcs fact 

is that tea Govarsamant ha® thus far dona very little in that 
direction* 

2>arii®£" ths,© wssak , Mr* Carlson called is© and 
sa:ld teat th©y had mm documents available, w© baw 
besn dswn to Washington* She Govurna-esnt ha© produced 
for t2&! thus? far sesa© docfusssants received from third psrfclaa 
in resp©nea to is^uiri©© received by te© B@partssant 
of Justice* Although tea Gov^racaesjiJt withholds from us , 
is. connection with teat third party production, certain 
documents which it describes as privileged — tent fcsiric? 

SOJ THZ1W DSST^CT CO^T 

ifeaTso STATas-cmarr tess 
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compmications afctosssiya for thu Dspsrtesafc 

ri i 

; ; of JUstl&a and third parties 2a writing. 

• tosy fnmish os with material®, decaassats, 

r) . 

15 s&ssfe frer a to© thiafci parties hut they taka away from ns, 

©a a claim of "privildg©,". toa letters frcsa tfes attorneys 
of to©' Dspartesat of tfasfcis© ®ad to® ragponsos from tba 
p Msd parties and, ia ©ffest, tosy tusk® away to© indices 
e®d tos mtorial £r©$& which w» coald di-fins what to© 
msharial they ®r© giving ms is supposed to represent 
md :t wn&o&aQ %s© will hsv® to. proeeat that: in to® for® 

®£ a motion in chi® cenrs®, raslsss to© Govarasutnt 
xsalisos that to@r® is a© such right, ©si tfeair past to 
withhold that H@torieX* 

tosy hava also furnished ns with a small 
sddUjionsX ssasuaat of material . from toa Department of 
Justice itself but, thus far, w© haw sot recaivad anything 
©Is© frosa any agsn©£@s ©ss@pt w© Imv© b@gts& to r@c@iv@i 
now# to@sa v^sry volnainona descriptions . of the files 
©f ©to©r agencies asjd it seams that X must now mak© plain to 
thm Court that toes© descriptions ©£ files do not offer' 
meh in toe way cf a eolation to to® problem. 

to® Gourt will recall that ths Department 
has suggested that if they furnished ns with toss® £il© 


SftffiffiRK DSSTKICT CO^t REPORTERS 
U6 cts?> States ccwst Haass 
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doeor&ptioas, that wo might bs abl© to dstsnaine fro:®, 
those fila descs?iptie:ss what daq vszmfcs ws wanted, sir.ce 
fch© uapartrasat of fustic® sayo it can’t dstsssaic® 
from otir document- tesisd what vr-a want. 

Now, 2 have not sees th© descriptions myself 
bat % am advised that fcfc&y a»a very large, vary voluminous? 
tk©y are being shipped into fha Department of Justice 
from other agencies and turned over forthwith to us, 
so- that tile Department of Justice*® attorneys ar® really 
soarvi&g ea sowing mere th©» a warehouse along the way 
between production ©f tko docuiasafcs, of the dascriptioas, 
and the ag®ac£es. 

<fc*trv ««*«$»» eft*** *,#■-*?* «a «c?*<C*% 

& ^a. *Sk» ite %'^tii^i.Tidis to**'-** Hit* »vA*ii> 4V Wvi.- 


©mbarkiag upon is going to look something like tS 
ua will have to sit dowa and look at thss© fix© descriptions. 
We will thaa have to taka the depositions, it seem, ' of 
the persons in the ags&cies who are responsible. for 
keeping the files o© that they can tell you what is is those 
files? ©o that wa can find where the files w© are interested 
in eg© kept. 

Wow, your Honor, that is going to take a very* 
vary long tim© before w© get any production of documents 
that is meaningful from the Goverssmsnt. 

Plainly, if I war© to follow that kind ©f a 


souths raaTRiCT aymr nzpmrEm 

IJKrnm States Cg:?kt hduss 
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procedure., that It i ? if I to turn over to fh® 

Baparteant of uustic© tiro t?'a.l>JS£SiJiou3 a M largely 

i 

tsaassiriglffiBs filo. ascriptions within, ths> IBM Corporation 
aad say* you find, within f 11©. descriptions, tbs 

files that you wish to fcav©, «5iie h you fcmre dosssadea, you 
ossa tak© the depositions ©f p-sapl© within tho IBM 
GQEEoasaftiea aad find thc&n doous&ats, of if any other 
private pasty woro -to do that sort of thing# th© lawyer 
ca t&s oth/sr aids would ris© la outrages and thn Coart 
'wsald quickly zssagcsud to that* 

Sf cay ho that this is tha ©aly ccnsoivabl® 
way that th® fedmal eysta® aaa ©porats* I don’t 
beUqwt that# feo^pw^fe X .it eaa o?©n»t® star® 

©ffiolGss&Xy but if tli® eovostanoat dhoosaa to follow this 
' e©m’®a* it is asscsssarily and fey its ©ua ©holes# 
delilsoratealy delaying this ease for essay yearns and X want 
wy_ view of that t© fees vary plain ©a tho record boeausa# 
imtil wo hay® th©s@ docusissata sad hav® a fair opportunity 
to analyse thos® doeusaasata used to t®fc® depositions on 
tho basis of thoso doeusseats# w© cannot 'b& thought# fey 
Mayfair person# to h© ia say position to go to trial* 

: If tha Gavssaiasrfc ehoosos this cousss and 

protest© that it caa do.no batter# it is forcing upon. . 
tlis. Court and upon tfea parties a delay of many years. 


ajw DismEci cdi^t reporters 

l >.svs& 2fir&TcS Oaissrtr Howse 
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ji Eow, finally v a&r. r&isoa too other 

i 

ji pirc.b.!.c»rvii3 sssspact to ths production e£ dooustssito oxtaa 

’ i 

| i». Bc^ioaiul s^gnrit y asad ossa is what ha calls propristosy 

| 

j ^aSomatlaa* 

|j ’ C^tg&aly with gagoggrt to smtiag&al security # 

| • 

|. tteteroar ijgQcga^r§§ as® appro^riata, ano called for# 
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to gafgiqiKisd these saatfears* «a will achait ear, 
happily # 

■ with respect to proprietary 1 aforEsatio®, aad 
* StoeM put that is geofeahion mark®, h®emm X tab® it 
Mar. (Sarlssa sasasas by that is «©as* 3 jw&al information, 
oonB2®ci&3. iaSomatioa zeoBivad fses* third p&rtl®® 

© 2 * ccsssarcial iafosaatioa of the Ihsitsd states Swws^; 
that ij3 p th® <Sev©m®asfc aetlag is tha xel* of a boyar 
woa2,d ills® to el&im that th® ra&thbd it tssas in decid in g 
which e^pa&psaaafc to Swy os? evaluating @~quipis@>at. # is • 


Mi buyers f@ol that way, all sollor© 
that way ©a the cthar ©id®# Shat is a sost&sK^ 
yazi@ty prcble® that Imaygga sssd th® court® d@al 
aJ,l tfe® tin® aad oesasol am gto^rally thought 
t© is©ur@ that thsli? clients do sot isah® inappropriate 
©£ cojafidfsstial ©sjsasrci&l information ©a the other 
'= f?i #5 ssd that 5 X thiak» is 41 w© as® talkies? ©boat# ' 


| SOUTHED DISTINCT COJ35? REPORTERS 

I tbHTSD States cror ihtoasg 
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Shaft's all X hrxvo? your .Honor* 

THE corns s there td.ll corns a tirna 

whoa I will s©b a deadline for ftha ecsfplofcicsa: of all pro- 
feriUl towards a vim of getting as ®arl* 

a 'fedal as ess ©an possibly -safe content with fcha interests 
of justice sad 1 would urge you to keep that la i ain d » 

I am not particularly happy using tha 
wore! jeckaying but for th© Et©ia 3 at it 8 ® bast word 
I can think of to suggest to you that if you haua any 
jockeying In Esisad# that it's tlsaa to "abandon that 
tOGhadquo or -stsoftogy* 

I will ask you to gat ©a sand got osa with 


2 would sis© like to stabs now# before It. 
slips my mind, that I d© sot conceit the ineidaat ©£ HASA 
e@uat5irm&ad£ng a -decision of the sspartsaent ©f Justice 
to bo proeedaat arid 2 would osqsocb and hopa that this would 
not occur again at any bins la the ©oars© ©f this 
litigation ©ad if y©ur recollections n©@& r©fr@®bsasat# 

2 think ©t ©ur vsry first conference # 2 stated that I 
©rpeebod tha Deparfea©at ©£ Justice to designate couspal 
h©r© to represent tha united states of America with 
authority to lash© decisions that would bo binding* 
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j; Idtigatioa carrot possibly ba icovod 

l is &my ©thsar way ari I wsat you •to eossway that to tfc© 
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Mtorsqy S©E.®raX » 

&a.. C&BXiSCHt I shall? year Eotor. 

Miay 2 say to® ©r tbss© toiags about vhafe 
Hr* Barr brought xrp* 

SHE CQUSS 3 x iQ®. 

MR. CMSISOSI s C&© thi&g? 2 am 2 £Qt sur® of what 
fcfo® s?sp2©3@at®,t£ea ©f Mr. Barr was? as to th® eosfcisasd 
predustioa by Osstrol Data. It was say tu&torstondiag 
that ws bad that problem settled b©fcs?as» us and that if 
this 2^s«t8 a efeaag© ia Hr. Barr’s position, as to oar 
Ui 1 13 to th&sa d&ous&s&s? it feill; 2 am frank to ©ay 
to your Eo23©r, s©f us bask considerably ia tiras. 

Wa are awaiting on.* TOry st&stonti&l number 
©f doemsnts for ©ur preparation.” • 

* to tls@ dosu-asats that w© hav© withheld within 

th© pspartuant of Juctica that might to colored by th© 
motion' dlr@®t©d to th© Bspartogat of Justice, ttoy are 
th© materials that ar@ nromally classified as, it* a ay 
uadsrsta&diag of it? lawyers work product ©ad jaat^cs 
relating to confidaatial informants, and wo shall, just 
aa IBM has don®, in tha case of tho saatari&Xs it ..has 
psedoBad, tes shall Hot tho materials that w® ar© 


p • . southed district court reporters 

I ■ ItiWHD ^BteWTKC® 
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withhodll-ag with thss detail that ia s&sdad for a fiacirsics 
es tbs* claim of privilege which I bolicvo can ha 

I 

decided at aa appropriate ■ tins' by your Basse. 

Wa wsgpsi undos? th@ impression that th® ©top, 
that tba nasct stop ia production as far as. th® Govorsmaat 
is ecncosasa, was tfca fils iadssa: stop and at this point. 


tb^s Govensjcaat e&d Mr. Barr, too, X think, nad® it plaia 
that «sa havQ sot had thsa opportunity to thoroughly assassin© 
thrs ja&ility of that step. 

2 os® say to yem* Honor that 02?. feh® 
©svssE&srt * @ ©ids feava f©und that tschaigea, sa^osly, the 
isdsss t®ohrdque, ssofsl in peat cases and wa hopod 


it toM -be useful has©, bat what im will do is, ©srssslvos 
taka a leak at these file indemss one by ©n© sad d© ©nr 
best to utilise thsra fee tak© the nasst cut at production 
but the file in&esses are coming in now and we had just 
thought that it would bo helpful to IBM to have them 
Immsdiataly ' e© 4&®y could start thinking about how 
bast to utilize thsm just a® w© ar© thinking as to h©w 
&®sfe to utilise thsm, ®M that is the reason that 
tha file indois©s ®r© being supplied a© quickly as thsy 
isre roe®3v®d, without any attempt feo go back to the 
agencies and ask them for further detail. , 

Wo have not dona that? wo certainly will. 


vr* “var-sre 
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&£ an appropriates way of arriving at tho 

a | descriptions that 'w© - »s®d- An order to find out wild 
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the files as® that will prcaiac® the docomaats that 
IBM fesls it assds t© prove its eae®. 

Oae'cesemaat on the aavtor of proprietary 
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information. 

It is coaeasrcAal information, as Ms r. Barr 

states, but there is a special problem, w© feel, with respect 

to the federal system of prcxnsrsrasnt, in that th©ro &r@ 

seme etatotes, ©ad I think I adverted to this back wfesa 

ws wore last before your ssonnr, there are some statists® 

that ©ever the Gtraasaosan t employees in ’their dealing j 

' , 1 

with proprietary material that perhaps brings the material | 

into a little different standing, m far as the ©overamaat 

employees ara ©oncesnsd, because they are ©abject to 

prosesixfcla® for improper end inappropriate handling* 

She sensitivity of the material itself is 

greatest at the point of making the cosmaazcial decision 

for procurement ©sad supply and it is parf&eularly 

" ’ * 

e®sssitivs in this eas©, ws £©®X, your Honor , b@ca.ns® the 


n 




23 


materials that w® ara dealing with, th© mchisisry that 
are dealing with, is utilisable in many integral parts of 
Gevez^ssafc operations? it*© th@ heart of some o£ the vary 
operatic®® that the sg@ao.ies of the ©ovesaament cwedtse^ and, ■ 


sauiMERKOtsnscr gm?t reporters 
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for that reason, it directly to tk a operations 
of tli© agency itsalf? it*® not -a like, the prccawaasat 
©£ a type;?ritar, perhaps, at least ass the ^vaisarsat 
ageaeies that ears attesting to ©ojaply with it, 
so that w-a do feol that the protection of proprietary - 
inforaaatiea is of a Xit&l© ‘stro&gar validity as far as 
t&a €©9©ss35sst is. concerned* 

V® wsald like to X©sv© with ycrar Eoraor the 
noti-sa that we have prepared, the papers ®rs ready to go, 
•©3882.pt £©r the affidavit of idle gaaeral conns®! of the 
ZMepartnact of Befesase* who has set f sig®3d his affidavit 
a® of this ia©r&i&g, wss learned by pb©sa* 

Ws would life® to l@ava with yoer Boaor ®&4 
supply csms@l with the papers, that have to do with the 
-handling aad safeguarding ©f classified aad proprietary 
material© aad we will imderfeak® to substitute the 
eigssed esd -sotsrised affidavit- that has sigs&sd 

&M notarised this sacnaiag at ©boist 8 : 10 , for th® one 
that is part ©£ the motion as it sow stand® but this 
is ©is th© assnsapt i©sa that we will wish to coksi before ye-ur 
Eesssr very shortly for ©a order r@gardis&g classified aad 
proprietary laaterial. 

She original, if I s-my hard th©s© to the 
GCisrt, is? the top docrssaest ssd is the copy for the 
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S 5 ur« mimcr 021m reporters 
I • tasnrEu Staves court tfam ' 
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Court with it mid fthaoj arss t ha oasso that will us&Ji -fco 
have the affidavit , tha siguad affidavit inserted 
added, 

I have nothing further for the record this 
sor&ing, your Honor. 1 

ME, BilRRs Your Eenosr, I have here two 
gentleness who I had planned would seals® presentations 
to tlio Court* 1 would Ills© th©ir presentations to bo 
thought ©£ e© r@a.lly e in effect, statssaen&s of -counsel, 
s&3& as taiitinssay in' say sons© baeaus© of the probloifis / 
that that sight raise under the Clayton set, but in view- 
02 ray own plain inadequacy .to explain intelligently 
| ^9 the Court the matters that those gesatlsaaa ara going 
to talk about, i would present then to the aaurt. ms, in 
effect, rafting sfeatesasnt© to -be treated by the Court 
asaS by tha parties a® etatsasats of counsel, givsn in 
©S£©ct the cr®d#ne@ that one would give to the statetaents 
of counsel* 

^h®y are ^ editorial types of presentations. 

Of coarso, bath of those gentlemen isay bo 
©asesdnad by the Ooparfeoest at whatever tises they chocs© to do 
so in eoau&ctloa 'with this litigation, 

*X'ha two gentleman that are h©ra are Dr, 

I 

** i Herman Goldatins and Mr. Charles Cold. 

3 

4 

I southed asmjcr om reporters 

| isanrsn States Csot Hqi«ss 
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i; X d© n’t km& what th© .Court wish ©3 to 


3 j 
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50 

do about 


li loach. W© caa start asd break for lunch or wo cai do 

fi • 

this after loach, as fcha Court pleasas. 

■ sms COGSSs 1 think wo caa start row and 


o j 


| 9© £©* ©boot 10 aiswitss sad suspend for lunch ax&d rosmao 
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30 
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again at appsoxdaiate&y 2:15* 

. HR. BARRt All right, sir. 

How much tiro would tha Court have this 
afters©®* for that purpose? 

lllES COURT: Shat dop^Kids upon what await© 
nsa vhso X return to cfe®ffib©rs*. 

MR. BAER: Ml right, sir. 1*11 start, tfrsn, 
5 T©ur %mmx 9 with Mr. Charles Gold. 

Charles Gold is a prograaaai.Bg consultant 
to IBM, a graduate of Y&X© UMvtirsity. m 1© adjunct 
professor of coBspatar soiree at Pratt institute and ho 
is. gc$3s=Bg to talk fresj scasa charts that h© has prepared to 
the Court on the qnostlyn of what is olnetrenio date 
procsssing ®&d 1 encourage th® Court at any tiaira to 


I interrupt Mr* Gold and ask ©ay gu@@tieas that occur to 

1 


you. 


‘xHK COURT : I'll make a slight chsag© in our 


I arrangements , 


T?s will fsaswerd for lunch not-?, t think in 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA. 


Plaintiff, 


v. 


Civil Action 
69 Civ. 200 


) 
) 
) 
> 
) 

INTERNATIONAL BUSINESS MACHINES ! 

CORPORATION, ) 

Defendant „ ) 


PROPOSED ORDER AMENDING AND 
CLAkIFYING PR ETRIA L OR DERS^ NOS. 2 AND 3 

The parties having been heard, and the Court being 
duly advised, it is hereby 

ORDERED , ADJUDGED AND DECREED that, in plaintiff's 
production of documents from Government files pursuant 
to defendant's pending and any subsequent recues h for 
the production of documents under the Federal Rules of 
Civil Procedure, and specifically including the pending 
production pursuant to Pretrial Orders Nos. 2 and 3, 
the following procedures shall govern the production 
and inspection until further order of this Court: 

(1) Documents designated as containing sensitive 
commercial or proprietary information shall be made 
available for defendant's inspection and copying. 
Defendant shall take all steps necessary to prevent 
the disclosure of such documents or any information 
obtained from such documents to any person other than 
an attorney engaged in the conduct of this litigation 
aua to persons assisting the said attorneys in the 
conduct of this litigation. Such documents and infor- 
mation shall be made available only to those persons 
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that counsel deems necessary in the conduct of the 
litigation, and all attorneys and all such persons 
shall he notified of the entry of, and the terms of 
this Order before they are permitted access to any 
such documents or information, and each such attorney 
and each such person shall agree not to use such 
documents or any information contained in such docu- 
ments for any purpose other than for use in this 
litigation; 

(2) Documents designated as containing classified 
information may be examined on behalf of defendant only 
by duly authorized persons who have the requisite 
security clearances necessary for an examination of 
such classified material 0 All such materials and any 
copies thereof will be. handled by defendant under 
appropriate security conditions until declassification 
has been effected* 

Dated at New York, New York, this 10th day of 
May, 1972 o 

s/ David N* Ed el stein 

TJavidH^ 

Chief Judge 
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United States of America, 

Plaintiff, 

TO. 

S. 

International Soilness Machine® 
Corporation, 

Defendant. 
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HOW. mwm H. EimSTBIK, District Ct£qo, 


Haw York, May 1C., 1972, 
10 s 00 a.s,. 


APPEARANCES s 


RAYMOND. P, CARLSON, ESQ., 

antitrust Division , 
Department of Justice , 
Joseph k. mmm, esq. 

GRANT G. HOY, JR. , ESQ. 


CRAVATH , • MAINE 6 MOORS , ESQS., 

Attorneys . for Defendant.- 
F. J.. O. SCHWARZ , JR. , ESQ, 

GSO'ISB Bo TURNER, ESQ. , of Counsol 

"■and- 
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THK COURT: Shall we turn to the next item on the l 

i i 

agenda? | 

< 
i 

MR* SCHWARZ : The next item i« a motion which fcha j 
Government has made. I 

j 

.iR. CARLSON: Your honor.,, may I just, address my sex l J 

to the agenda, tor a moment , s ince „ again today , I hjlieve I 

a 

our time is going to be limited. • | 

| 

i 

1 had xndic&ted > r f you don’t nines my sayxng so ! 

j 

| I had indicated at our last meeting that production it cr< r~ I 

ii ' ■ 

j 

U ij tain locations was awaiting then Court’s decision and order »? l 

if . •" 

5*5 ! 


2 s 

3 

4 

5 

6 

7 I 
I 

s 

8 ft 

9 

10 


p to the conditions under which the inspection should bo coa- 


t| due tea, and this is described in Item 

ii 

M ii 


•on the agenda, and J j 


I ask your Honor to consider taking that matter ur> I 

If " f 

ft £•* fi i 

l ' J | because we are holding up production, and there is a Govern- 1 

16 f. 

j| mailt paper that has been submitted, and a reply lias been 

17 


i 

il 

19 | 

js 

20 | 
21 | 

22 ! j 

i 

« 

23 | 

24 i 


entered to teat motion which, if granted in whole or in part, 
| would permit us to get on with the business of inspecting at 






tee various Government agencies . j 

i 

\ 

It has been several weeks, and the: agencies are j 

; 

starting to say, "When are you going to get to the documents? ‘1 

j 

; 

' THE! COURT: There seems to be a difference of opin- 

ion between you and IBM on this. 

MR. CARLSON: Yes; there is, your Honor. If x may 
explain simply 


ij SOUTHERN DISTRICT CGUFT REP D*J7E»c;> 

Ij United States Confer hous. 
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THE COURT: I had thought that you had resolved 
that problem, but apparently 
is that correct? 

. HR. SCHWARZ : As to those two categories? waich j 

relate to what the Government calls sensitive commercial and 

I 


you have not as to two oatagorio 


proprietary documents — \ 

t 

\ 

THIS COURT: Shall we hear from Mr , Carlson first? \ 

\ 

MR. SCHWARZ: Yes. 1 

\ 

MR. CARLSOM : 1 think I ought to go back a .little j 


bit and explain to your Honor what the Government has had in 
mind as far as the procedure to be followed which we on the? 
Government's side have found to be helpful in cases where 


there is a mass of documents. Government documents to be 

produced. This is by way of explanation of how we came to j 

\ 

the two categories that I think your Honor nas just mentioned j 

i 

on the record. j 

, i 

Where there is a large group of Government, documents 
involved in a central function of a Government agency , such j 

i 

as data processing, involved in a production under order, m ] 


have found that it is helpful to devise a method whereby the 


inspection can be conducted under conditions which permit us I 

i 

j 

to make available documents which are both sensitive and j 


proprietory in the Government files which are usually, and 


are in this case, a small percentage of the total materials 
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1 

i 

to be produced, so that once the documents are locked at and | 
■ a selection is made, we on the Government's aide and the in- 
specting party have a much smaller group of documents to 
direct our attention to, as far as the question of hew to 
handle proprietary materials and materials which have been 
classified confidential , secret or top secret, for purposes 
usually of government security, security of government mili- 
tary operations or government operations that gather inform ac- 
tion, or other well-known government, security reasons? 

So that when X spoke to your Honor at the end of 
the last session that I thought these categories which are 
in the order that were submitted as categories 2 and 3 were 
acceptable to IBM, I was under the impression that that part j 
of the Government's motion was acceptable. j 

Mr. Schwarss's position — and I air sure he will 
correct me if I misstate it in any respect — when I talked 
to him on Friday, after we both had had a chance to look at* 
the order and make sure we had the order that we were both 
talking about, the same order, namely one going to the in- 
spection of proprietary and classified materials, Mr. Schwars 
advised us that he felt that he should not agree to the in- 
spection being covered under these conditions. 

In view of the fact that there were documents and 


records of IBM, as he claimed, that were in Government 


SOUTHERN DISTRICT COURT REPORTERS 
Unit so States Court houss 
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j • I 

2 | possession that were proprietary arid as to which his '-client , 

S he alleged, had no protection , that is, that is what he said, j 

4 I undertook to explain to Mr , Schwarss , and I would 

S 1 

5 explain to your Honor, that I think that the conditions are j 

6 totally different, arid I was not arguing:, and 7. am not argu- i 

7 ing with respect to proprietary and classified materials in j 

t 

B this inspection that they are materials which must necessarily 


9 | always stay proprietary or always stay classified, because j 

10 we will immediately, as soon as we know which documents we \ 

I ] 

11 know we are talking about , address ourselves to declassifying 

12 and to taking out from under any proprietary classification j 
^ those documents which are selected. 

.. t 

14 But that, X think, is the reason that we came to 

15 your Honor today , without any agreed part of this order. j 

^ Shall I go on and explain what the rest is? 

" j There are, X think, two groups of documents which 

j do not fall within the types of things X have described. 

19 I One group of documents in this motion and with respect; to j 

20 Pre-trial Order Number 2 is a group of documents that relates j 

1 

21 to the operations of the Department of the Navy, but v;e will 

22 [ find that as we go on into the other elements of the Depart- 

23 S mant of Defense, that we will find the same kinds of documents!. 

J j 

^ We have spoken in terms of a category of documents I 

1 1 

f~ — j 

1 that is found in the Department of Defense which wo have 
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described in our moving papers as source selection documents 
These documents are documents which the Department, ol Dofair.-'. • 
considers of the utmost integrity to its purchasing functions 
and to the national security, for the reason that the docu- 
ments classify by group and by their various factors cf 
efficiency, cost and other elements , the parties that are 
bidding on various major defense department contracts. 


So we have attempted to set up a descriptive cate- 
gory to delineate such documents, and they are, compared to 
the total number of proprietary documents , relatively few in 
number, but they are documents that are generated at the rat; 
of two or three a month in the Department of the Navy or 
perhaps twenty-five to thirty a year and are generated at 
tile very highest level of source selection, which is in an 
| area in the Defense Department which is specifically design ~ 
i afced and do3.ineat.ed for examination of data processing 

equipment, bench marking data processing equipraent , asking 

■ 

for bids on data processing equipment and classifying end 
categorising the various efficiencies and the various element 
of each bidder as they relate to the ability of that bidder 
| to 'perform the contract. 

i 

The second category of documents that 1 wish to 

J ,» 

■ describe to your Honor are documents which vo have labeled 
I 

jj in our motion national security document s . and as to these. 
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when we received word from the National Security 2S.oei.by and 
the Central Intelligence; Agenc y that; tb.e&r data processing 
documents, that is, relating to tha cryptological and other 
information-gathering functions, are of the highest national 
security interest and that they we ; re mot able to produce trhem 
because of statutes which prohibited their production, ve 
asked tha heads of these agencies to prepare affidavits as to 
the categories of records that the National Security Agency 
and the Central Intelligence Agenc y found to • fall within tha 
scops of Pre-trial Order Number 2 but which they were in- 
hibited by the national security and by statute .trom produc- | 
lag , and there are attached to the motion an affidavit of j 

•I 
I 

Vice Admiral Noel A. Gayler, director of the National Security: 
Agency , and an affidavit of Richard Heims,, director of the 

5 
l 

Central Intelligence , which describe the categories of docu- j 

i 

meats that are national security documents. j 

i 

Included in that category, too, is a very small j 

j! 

bulk , a limited number of pages , of documents that are fall- j 

ing is. the. same general category of vary sensitive national ; 

i 

security, that are within the breadth of the motion but are { 

found in the files of the National Bureau of Investigation , } 

and your Honor will recall that, at cur last meeting I referred 

i| | 

IS to Mr. Hoover's affidavit as being part of the papers submit - j 

i! tad in this regard. I 


.if 
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I don't know whether your Honor has had an oppor- 
tunity to read the papers or not, taut backing up to describe 
more broadly the thrust of the Government’s bo tic a { it fS 
this* 

Fj.rst, that we feel that IBM should hake its out 
at production of the documents that are available and whrch 
are all the documents called for by the motion , inspect 
those that fir© not covered by any proprietary and classified 
status,, inspect those that are covered by proprietary and. 
classified .status under conditions that are describee! in the j 

i 

motion as our best efforts to safeguard, the material without j 
inhibiting IBM's ability to inspect and. copy and decide which j 

I 

t 

ones, if any, among those documents they shall utilise, and, 
finally, to put off the very few categories or areas of docu- 
mentation that fall within this motion that go to matters 
of intense national security and which are found ixi the 
files of the National .Security Agency and the files of the 
Qsntral Intelligence Agency and in the files of the Federal 
Bureau of Investigation . 

On the score of the last category, I would add tc 
my 'prior thought that the fact -*-• X think it is brought cut 
in Mr. Heins ' affidavit — that the data processing process 
or the data processing part of an information-gathering 
agency such as the National Security Agency or the Central 

SOUTHERN DISTRICT COURT REPORTERS 
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jj 

Inte 111 gence Agency is the very heart c f its operations under I 

' . I 

the present way that in format ion. gathering works , that is, i 


gathering of all types of inform tion from various parts of 


tho’ world or wherever, relies in this day and age so heavily 


on data processing, that the data processing operations are 


in those agencies at the heart of the function . 


I think one final, word in support of the Government;? 


position here « I think this is a usual and an often applied I 

I 

| 

way of going at the problem of this kind of product it*i , both j 


in major private lit.igatJ.ons , where the great bulk of doeu~ { 

I 

merits are involved, and I think we have cited to the Court j 

! 

I 

some authority for the fact that this is a feasible end a j 

i 

permissible way of taking a cut at production of the doou- j 

i 

merits and that the initial safeguards that wa have devised are 

,s 

! 

those that we feel, giving our best attention to the problem,. ! 

I 

i 

ar© best devised for permitting the defendant to begin its \ 

I 

inspection of documents and begin developing its case and * •; 

I 

getting along with th~ business of the production that is 
going to have to be forthcoming in this case , but without 

facing at this point questions which we on the Government * & I 

{ 

side feel that may disappear or can bo otherwis© resolved by | 

i 

stipulation or otherwise or may prove to be cumulative or j 

i 

may otherwise be resolvable as the case goes along, J 

t 

i 

May 1 add one word to that, your Honor. j 
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It X & also intended, as the Government *s paper shew 
Well, it was intended to preseat to ycur Honor an order 
that hopefully — * and the order is attached to the papers; 

2 think it is the last of the group of papers that ware sub- 
mitted together — it was our best; effort to draft an order 
that would apply to not only the production that we are in- 
volved in in Pre-trial Order 2, but to the production that, 
may be involved in subsequent responses to IBM's request 
for subsequent orders of this Court as to production of docu- 
ments from Government fi3.es , so that if was drawn with & 
breadth that may be slightly broader than the problems that 
are just now before your Honor, but in an attempt to antici- 
pate some of the problems that we expect will come up as va 
go through to other agencies that IBM has told us that they 
are interested in. 

MR. SCHWARZ s Your Honor, if I may first deal, with 
tfca portions of the order that relate to documents they seek 
to product under conditions and then turn to the question 
of the documents that they wish to withhold altogether, be- 
cause I think they raise vary different, problems: 

With respect to the documents the Government, 
seeks to produce under conditions, the paragraphs that are 
relevant in the Government's proposed order are Paragraphs 
2 and 3 « 
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Pages 95 - 116 discuss the handling of 

classified" and "proprietary" 
documents. 
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TEE COURT* So you have :ao objection to any of: i:.m 
items set forth .in this proposed cvtipulaticn? 

MR. SCHWARZ* 2, 3 and 4. • 

TE3 COURT s Do you have any objection to 1? 

MR. SCHWARZ* Yes. X takes some explanation. 

1 relates to the documents that the Government wishes to re- 

| 

fuse to produce altogether. In particular, I would like to j 

i 

discuss with your Honor the source selection board documents | 
which Mr. Carlson, referred to first in his argument. j 

The Government • s paper refers to the source solec- < 

| 

tion documents as those documents which particularly reveal | 

. . | 

the "purchasing policy considerations and opinions and corap&r- i 

e 

ative rankings of prospective vendors in terms of cost per- j 
formancQ and other criteria. 65 

The Government seeks, as I say, to withhold those 
'•altogether. These dociraants, as I will explain in a ninuta , 
are ones which the department previously had admitted would, 
be relevant to the case and would be helpful to the defendant 
in preparing its defense, as I will explain in si minute . 

Mr. Thorman, as far back as November 1970 , specific -I 
ally referenced these particular documents and said they would 
b® produced and that they would be helpful to the ctefenaant. 

What we would like to have ensue from today's ses- 
sion is a briefing schedule in which your Honor would ask fo.\ 
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briefs from the department and us on this , what in c. very., 
very basic and fundamental issue of perhaps constitutional 

proportions „ where the department aa a plaintiff, the Unites. 
States Government as a plaintiff is coming into court and 
asking that the court issue an order exempting from discoveiy 
altogether documents which have been admitted to he of the 
highest relevance and which have been admitted to foe helpful 
to the defendant. 

There are cases, as will emerge in the course of 

til© briefing schedule, that indicate that in such circumstances 

I 

under Rule 37 the Court may issue an order either dismissing j 
the action or requiring that the Government admit certain ! 

facts with respect to the documents «. j 

Slow, if I may turn to the statements previously 
made by th© department with respect to these very documents, 
as th.© Court will rsodll from th© discussions wo had in a 
number of earlier pre-trial conferences , we served upon the 
Department of Justice our draft document demand first in 
January 1970, and we made that demand formal without change 
in October of 1970. 

On November 12th, Mr. Thor man — 

TEE COURT: What year? 

MR. SCHWARZ: 1970. Mr. Thorznan, who ia Hr. 

Carlson's present superior, still on the oa.se, and who was 
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LI 

Sj then in charge of the case full-tine . r.ant to ma and filed 


in tills Court 


THU COURTS Xs Mr. Thorioaa still on this cans? 


MR. CAPLSOMs He io in general supervision of this 


j case# yes# your Honor* 


MS. SCHKARE j The reason ’#0 know that is the cor- 
j respondent contains Mr. Thoraaa’s initials. Mr. i'horram 

filed with this Court and sent to us fete Go'v&rnwxnt* a formal i 

i 

! 

| response pursuant to Rule 34, which I tub going to hand for ; 

' I 

your Honor’s convenience a copy to your Honor. j 

i 

On page 1 of the response, the Govexmmnt stated j 

(. 

|. that in responding to our documnt deauind, it would — I an 

ij ! 

ji reading now from the third paragraph of: the first page — 

j 1 

| "direct its efforts to production of dccumaats relating to 

s i 

| the procurement zuad use of electronic data processing produc iiS> 
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i 20 


2 THE COURT: I think, by ray cf no:ee explicit ic,a::rr.:,"* 

3 ] fication, you are reading from the third paragraph « second 

| 

4 1 line? is that, correct? 

MRo SCHWARZ s Ye®, it is, ycror Honor » | 

i 

As you will see, counsel for the govorxinient then 
went on to state that procurement, type files contain nn 1 

analysis of computer equipment consiidered, including prices, 
capabilities, capacity of the supplier, and similar conditions 
relevant to each purchase decision* 

Then skipping down oh page 2, vowr Honor, to about 
the middle of the pager, after government counsel described 
| certain kinds of files, the response states s 

? 3 (I 

y p "In terras of file categories the above steps A, £ 

| 

| and D“ — and that relates to steps taken in the:; government' *■ 

^ J procurement decisions — * "are usually documented in ; vh©t may 
be termed source selection files c" 

Mow, it is those files — 

THE COURT? Close quotes , Only "aourcc. selection* 
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being in quotes, 


MRo SCHWARZ s Source selection, single quotes? 


■' ml ' -I file®, close quotes 0 j 

i 

It is those files which the government now propose!. : 


.. is 

I 

;>4 I 


i| to refuse altogether to produce 

* i 


On page 3 of the same document, Hr* Thorman 
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reiterated precisely , referring to the files now at issue, 
"Plaintiff proposes to start, subject to agency concurrence , 
with source se3.ect.ion files , central contract files 1 ' and 
then certain other fi3.es of the GSA and of the Department of 
Defense o 
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On page 4, Mr n Thonoan stated at the cowmen cement of 
the second full paragraphs 

"While plaintiff is willing to undertake the 
extensive project outlined above, it must, resist" further 
portions of our demand 0 

Then, finally, turning to the final page of the 
response under the heading "conclusion/ 1 it Is the seventh 
page but it is not marked with a number, under the heading 
of "conclusion" the government concluded its response to our 
document demand by stating ~~ reading from the second 
sentence — "Plaintiff is probably the largest single user 

>* 

of the products involved in this litigation, is willing to 

assume that it may have information gathered as a purchaser 

and user of such products which could be useful to the 

defendant in preparing its defense 0 
/ 

Now, after we received that response from Mr, 

T-homan , I wrote him and said that it is satisfactory to us 
that you start with the procurement and use and the source 
selection files that you specifically designated? we will 
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reserve our rights with respect t© other files e j 

Mr„ Thorman wrote me back saying that is satis 

J 

factory with the government? just as you reserve your rxghfcs j 

I 

to produce other files, we reserve our rights to object to 
other files But it was clear, perfectly clear, from the 
government® s response that they intended to produce tie 
source selection files 0 Indeed, those were the files which 
had been highlighted as relevant in the government's response • 3 
THE COURT? Do you wish to mark these for 

1 ' 

ji fication at, all? 

1 

MRo SCHWARZ t They are in the court tile. 


What does your Honor wish me to do? 

THE COURT t It is entirely up to you,, 

MRo SCHRfARZ 8 Would it be helpful if I marked them? 
THE COURT? You have been talking about very 
specific documents, one a letter elated July 21st, and taen • 

v*' ! 

again a response dated November 12th, both m the ys&x of 
1970, and you hav® extrapolated portion* which you have spread 
| on the record o Perhaps it would be helpful it you marked 
these for identification 0 

MRo SCHWARZ s Should we start with new numbers or 
continue with the series of numbers that we had from the last: 
time? 

THE COURT ; I til ink perhaps continue with the 
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series of numbers that have been in progress t unless you feel 
that this should start a new series of some- Ulrich, 

MRo smWARZz Le t’s continue n 

Will you mark as IBM°s Exhibit. P far identification 
a letter dated July 21, 1970, from Mr„ Richard W M«L iron 
by Burton R c Thonsian to myself D 

(Defendant IBM Exhibit F marked for identifica- 
tion* ]' 

ft 

MR* SCHWARZ i Would you mark as IBM Exhibit Q for 
identification a one-page letter dated Elovember 12, 1970c 
from Richard W 0 McLaren by Burton R a Thorman to me, together 
with aii eight-page attachment • headed "Reapon.se to defendants 9 
Requests for Documents 0 ” 

(Defendant IBM Exhibit G marked for identifica- 
tion* ) 

MRo SCHWARZ s Our request, your Honor, is that this 

being an issue of significance, the refusal by the government 

to produce documents whibh presumptively, based u.pcm their 

own statements , are at the essence of the lawsuit *•*- our 

request is that we set a briefing schedule which is coraaen- 
/ 

| surate with the significance of the issue, and that then at 
some time set by your Honor we have argument with respect to 
; the government® s position on these documents * 

Moreover, if I may add just one other thing, as 
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described in the government 8 a current request in which they 


3 I; ■ describe these as being intimate documents relating to the 

fj ‘ 

ji 

4 |i evaluation of the computers and as describe-;' in Mr., 

1 

5 1| Thorman’s initial response, it is clear that these are docu- 

I 

i? - 

6 ■]! documents of the greatest significance mo that proposing 

• ii 

ji 

7 jj that the whole question of these documents be put ovar and 

8 | delayed is one that deprives the defendant of the right to 

j| 

9 I get at the documents which would be of the greatest signifl- 

J .... ... 

38 «j cance in preparing its defense and, indeed , might eoaceivabl 
2* **■ *- 
*{ 

I make other discovery of lower level documents not necessary o 


12 !i 


i! 

S3 ]j 


THE COURT? what effect, if any, do you think G 


* for identification should be given? 

3WR 0 SCHK&RZs In my opinion it, is binding or. the 

■■ government , your Honor „ 


14 I 


THE COURT? You would think that thin is in tie 
l/ i nature of a stipulation? 

8 -j MRo SCHWARZ? It is in the nature of an answer to 

jj 

39 1 the motion e It has the same effect, it seems to ms, as any 
other court paper in which a party takes a position <> 

1 think it is entitled to greater weight than a 


v;? - k; 


j! 

m i 


7} >’ 


ij stipulation in that it was filed as a response with the 


23 i 






Court , 


THE COURT? Are you also claiming then that the 


proposed order, filed May 1, 1S72, in its first paragraph is. 


;j southern O'-nmzT coi rt rbw-rvefs 
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a change of position from that set forth in the response in 
G for identification? 

MR e SCHWARZ t I think there its no question about 


that. 


THE COURT? 2 think there is an additional sontemci 


which perhaps should be incorporated in the record „ since 
you read from the paragraph captioned " conclusion p " the? last 
sentence of the first paragraphs w The foregoing plans no 
produce documents are made with that in mind* and plaintiff 
reserves its right to object to any further calls by defend** 
ant under this request 0 K 


MRo SCHWARZ 8 Yes. I . think that is: helpful to our 


t&on , 


THE COURT? 2 don’t know whether it is helpful or 

not« That is not what I have in mindo . 2 merely thought that 

that sentence should be pointed out since references were 

made to that paragraph under the caption and for purpose of 

completeness I think that that should be included e 

MRo SCHWARZ? Yes 0 They make the sane reference ic. 

the paragraph on page 4 that I did read in which they stated* 
/ 

and 2 quote* “While plaintiff is willing to undertake the 
extensive project outlined above it resisted 0 . , other 
portions of the demand 0 " 

THE COURT? That is paragraph 3. 
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! iC.o 


2 

3 


MRo SCHWARZ! s The second full paragraph e Or you 
could look at: it as the third paragraph , 


THE COURT? Yes, the second paragraph is: correct 0 
MR® CARLSON? May it please the Court, the t?v© 
documents that Mr 0 Schwarz has presented to your Honor to 
look at represent a very small part of a story that the 
upshot of which was represented to your Honor when wo first 


came to this court, a total disagreement as to any way we 
could get at production through the technique that was 
undertaken in - the document from which Mr. Schwars read,. 


s2 



14 II 


l 

i- 

f ! 



If we are going to make s> record on this, we are 
talking about fifteen or twenty letters and & lot of business 
back and forth, but the government 0 s position is a imply that 
there never was any agreement in this document,, 

All IBM says to the government is r go ahead and 
do what you want to, but don 9 1 think we will agree with 
it." 



20 . 

21 


23 

24 



We said to your Honor at the cutset that we had an 
open-ended motion that called for what we thought, was every 
document in the world, and that there w*.s no way to get to 
It, and I did not come prepared to make a record on that 
point today. 

I just wanted to remind your Honor that we feel 
very strongly and differently fron what Mr. Schwarz has 
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just represented to you, 

THE COURT s You may feel very strongly, but X c-e-^t 
think I have avery clear explanation from you as to the 
meaning of G for Beatification ancl the response contained 
therein, but I think we can leave that for a later time, 

MR, CARLSON 2 Excuse me. Let xne get to the 


| specifics, yo- r Honor „ 

X have not taken the poi'itior. f . and l do not fake 

I the position, that Bourse selection files are not covered 
\ 

j by the response 0 They are covered by the response to 

| Pretrial Order No* 2, and many of the documents; that are 

\ 

if being responded with are from the source selection files,, 

i 

S 

|i The classification of documents that Hr, Schwarz 

| 

! identified at the outset is calted -a source selection 

1' ~ ' 

j evaluation document 0 It is a document the government 

' . 

S!j 

ji ■ generated, a very specific document which pulls together the 
!i 

jjj • 

II proprietary information, much of.it, that Mr 0 Schwarz and 

I 

| his inspection crews will inspect and, X assume, they will 

i 

j 

I copy, much of which we admit is relevant; to his clam erl 

j 

cut at this production and which will be produce d 0 

f 

The one type of document that we are talking abcut 
here is a major source selection evaluation report prepared 

at the highest level by ‘the government authority in response 

i* 

1! to and in accordance with its statutory requirements and 
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responsibilities for purchasing at the lowest possible cost * 
on the basis of the evaluation of very complicated factors : 
on a very pracice basis ? the access to which would give i 

this, what we claim the dominant competitor,, such a tramcdoas 

I 

advantage in procurement and in access to information as to j 

v 

f 

government studies of the; relative merits of cat® processing j 
equipment that the Defense Department considers it of l:he j 

I 

very highest relevance and security to its purchasing ? your ' 

i 

* 

Honor 0 

THE COURTS Let’s see if we can deal with tills 

problem on & practical basis? for the time being at any 

rate <, First? X would like this proposed order marked for 

identification so that. X can refer to it more easily*, 

(Court 6 s Exhibit Ho 0 1 marked for identifie s™ 

*o 

tion.a ) 

THE COURTS Court Exhibit Ko c 1 for identification 
would certainly appear to be at the bottom of the totem pole 
of documents to be reached or to be concerned with© 

Would you all agree to that? 

MR o SCHWARZ * Respectfully? your Honor? 2 think m. 

/ 

should commence with the other documents and get them 
produced? but X don't think *7e ought to regard this as at 
the bottom of the totem pole*, 

THE COURT % There are so many documents involved 
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that certainly this does not require any immediate rs; o- 
lutioMo Would you agree to that? 

MRo SCHWaRZ s 1 certainly don’t think it requires 
| immediate resolution 0 I think if we could net a 
schedule 

THE COURT s I would agree to tlie briefing schedule, 
,£ would also indicate that in any event shot de l 

these documents foe of the kind which it is deemed ne cessary 

* 

as having spate bearing on the defendant* s ease e nd should, .1 >s 
jconaidred as documents that ought to be discovered )- v the 
defendant/, before any action is taken this Court will 
e^^Rine these docranenta in camera <% 

Do you under stand? 

MRo CARLSON* 1 understand that, your Honor., 

THE COURTt First, we are going to have a briefing 
session and deal with the leg&l problem , There is a huge 
body of law in this area about the executive or statutory 
privilege o Then, if we reach that point, before any document 
would be turned over, there would be additional consider ac- 
tions, and before any ruling is made ffie Court would €.c?areine 
/ 

documents involved in earner a » ijkI should the Court deci de 
■ frhat they are of the kind involving intense _ national 
r eecuzitv and should not be revealed ur.d-ar . ..any circus as-tancas , 
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th pae documents would be imuc-imded and p;ge aarvad madam a 

i 

^ecrecv r ul 1 ng „ I 

KR„ SCHWARZ s We then have a further legal question 
| on what rights the government then has to proceeds 

VHE COURT 8 Precisely 0 Or what remedies flew,, 

MJRo SCHWARZ s Yes* sir,. 

THE COURT i Or what, application would he viable* 
or what relief may he indicated <> But that is at the moment 
going up the pyramids 

1 would think that Court 3 a Exhibit 1 for identi- 
fication has been resolved on all subject matter set forth 
there with the exception of lo Is that clear? 

MRo CARSON* Yes * sir 0 

THE COURT? So* if you will he good enough to 
submit, to me a stipulation* which I now think cnn be on 
consent* as to all the items resolved* we can dispose of 
fhato 

Did you wish to confer with Mr 5 W.1 dinar for a 


moment? 

MR 0 WiDMARs If I could* for just a moment „ 

' THE COURT* Surely c 

1! 

£ 

jj (Pause) 

| THE COURT* 1 don® t know on wliat you conferred* 

V 

S: ■ . ■ 

but I was going to finish my thought by saying in view of 
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I ■ th© need for what- you have suggested is .3 p<ssd ( , you can go 

i 

\ 

j. ■ doim to the reporter 9 s room and have the proposed .stipula- 

I 

| 

| tion. redrafted, excluding No. 1„ 

i 

| MR„ CARLSON t Excuse me, your; Honor 0 Hy colleague 


ts out to me that that ie tire very thing that w© did 


have and brought to your Honor on Friday of last v/eek 
and that wa had already done that,. 


o WXDMARi Off th© records 


(Discussion off the record e 


THE COURT g Is this the one? 


MR. WIDM&R? Yes, 


THE COURTg Wasn't this the one to which you had 


jom© objection? 


'IRo SCHWARZ x Only on the ground, ycur Honor,- of 


their not covering themselves , and we discussed that 
previously p but might 1 just take a look at this for a. 


minute? 


JMRo WBMARs Your Honor e what that on® does is 


takes th© same language and takes 2 and 3 and makes them 1 g j 

f 

I 

and 2 S so it would make a new order by its leaving X to be I 
> 

resolved at a later time. 

THE COURTS Would you examine?, that? j 

i 

j 

ME. SCHWARZ s X have, your Honor, and that is j 

satisfactory to us. We will try and take care of tie probl-m] 
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of ouu documents pursuant to the earliest discussion* 

EHS COURT? There is no objection to this at all* 
MR. SCHWARZs “This 8 * means? 

THE COURTS Mark this Court's inhibit &» 

(Court Exhibit HOo 2 was marked for identifi- 
cation*) 


II 


14 
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Si 


1/ 

18 
W 
20 
21 
22 
23 
34 j! 

I 

25 


v; THE COURTS 1 am going to take a brief recess* 

(Recess 0 ) 

;V-:- " “ MR a SCHWARZ s We ought to, yourHonor, ’-agsfee on a 

briefing schedule * 

THE COURTS What about 2 for identification’? Mo 
more questions about that? 

MR a SCHWARZ s Ko more creations, 

THE COURTS Wow, the briefing schedule « 1 
Vie have completed the agenda 0 haven't for 
today? >v,i! || 

MRo SCHWARZ % X believe the government has ana the 
motion they indicated they wanted to argue, which is the 
so-called waiver of privilege* 

THE COURTS Yes, that is right.* Shall we ' touch 

/ 

upon the briefing schedule now and 1 will dispose of that? 

MR e SCHWARZ s The government indicated in their 
papers that they wanted to put in additional papers „ and 
that these were correct me if I am wrong , Mr* Carlson — 

SOUTHERN DISTRICT COURT REKT.TERS 
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but that theses were on the subject to bs taken as preliminary 
papers , and, therefore 0 I thJak you ought to file the first 
brief c 

MRo CARLSON* 1 have a couple of things to say 
, about that, if I may , ycur Honor 0 

It was our judgment that this is not the time for 



a briefing schedule, and there are a number of reasons set 
forth in the papers that we submitted and your Honor has 
alluded to several of them, namely, the difficulty of find! 
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a remedy for the possibility that other things may happen 
in the course of this lawsuit, but one in particular — * 

THE COURTS 1 don 9 1 think I stated that any other 
tilings may happen in the course of this lawsuit 0 That is 
certainly not my languages 

MR„ CARLSON* My language is too broad, your 
Honor, but your Honor had alluded to seme facts that might 
affect our ability to attend ourselves more closely 

THE COURT* I don 8 t think I intended that, 

either 0 

MRo CARLSON s In any event, I apologise if I have 
misstated or misrepresented what your Honor stated 0 I am 
trying to state my impress ion of it 0 

Counsel for the defendant sic fed several moments 
ago that he would submit some stipulations which go to the 
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I 

2 !ji substance of some of the things that we on both sides had 

n I 

3 |1 anticipated IBM would undertake to try to prow, from verier- 

r 

i 

4 | government agencies 0 Those stipulations , or proposed 


5 | stipulations , mav be one technique that can either avoid t 



or. at least 0 narrow the problem of the national securit y 
matter „ and that is a reason additional ( > or part of cn® oil 
the reasons stated in the government's papers why 1 would 


urge to your 


r that the time is premature tc set a 


briefing schedule as to the substance of the pri.vi rege 


itself t 


It was the government 9 s intenti.on to present to 


your Honor and argue to your Honor that the problem with 
these documents, and they certainly will be held for future 
production, it will be better attended when we knew how many 
documents and what documents of all kinds are covered by 
the national security questions, and that in itself we don't 
feel certain has been determined at this time because we are 
addressing ourselves right at the front, end of the second 
production and there may very well be some extremely ssnaifc:.' 


documents . 


What we are urging upon your Honor is that we ss-t 


this aside, as I think your Honor can do in his discretion, 
for the time that we all have a little more familiarity with 
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■fcli© issues that we will eventually try ■> we have a 

good deal more familiarity with tht® faces? that. can. bo 
stipulated because they ar® not d\allea«;jed by si'chsr party ,< 
and w© all have a great deal more familiarity with the areas 

of discovery that have yet to be explored 0 

So K«y point to your Honor would fce that the govern*' 

msnt feels that a substantive hearing on the national 
security question is premature at this time*, as it also 
believes a substantive briefing schedule and fargunsssii. t 
schedule on the source selection ©valuation documentation is 
premature at this time, because v© may he able to do a mor-a 
precis© job, and w® think w© vil.i later on un ihs l£.w&iii{.<. 

We don't think anything will be .lost by waiting <> 

' MRo SCHWARZ* tfher© are a number of things that 
ar© lost; your Honor « First; if <:h©se nr©, as the govern** 

• ment describes them, the documents which bast reveal why 
the government has made various; purchasing decisions and hm 
it evaluates the computers of IBM and itsemany competitors , 
then we have; for example , when we com© to the question of 
deposition© a situation where the government is, in effect, 
askisg ua to start taking depositions of government personnel 
without having the documents which best reveal why they die 
what they did Q 

Hew, to make clear our belief, which we have 
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followed from the beginning in the discovery it. this lawsui 
and argued before Judge Bryan way back in 3.9 6$, when he 
| ordered the government to answer tar interrogatories going 
to .what the government 6 © computer equipment -is and who 
competed -«• our belief is that we will establish & complete 
defense to this lawsuit by the documents that we discover i 
the government 8 s files „ that we will establish the coaipe- 
fcitlvo nature of the market, that we will establish the 
definition of the market, that it is far broader than tha 
seven^manuf acturer market which the government seeks to co" 
forward with in this Court, that we will establish the 
excellence of IBM as a faithful and good quality performer,, 
that we will establish with respect to the practice issuer. ,, 
each of the practice issues, that government employees 
specifically requested IBM to do the things which in the 
complaint the government has alleged are monopolistic ' 
practices 0 

So, we are dealing with an issue and a defense 

which is at the heart of our defense, and these documents, 

particularly the source selection documents , which Mr 0 
/ 

Vhorman identified as long ago as November 1970, and which 

I 

I Hr, Carlson 0 s papers themselves reveal as being at the 

ti 

\i 

| essence of the importance of the decisions made by the 

j 

i. 

1; government, are extremely important documents ,> and pcst- 
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polling those beyond the time necessary to present the issue 
adequately to your Honor would slew down the lawsuit * would 
result possibly in carrying forward a lawsuit which at the 
end the government* if it continues to refuse to produce 
these documents which are x® levant to our defense * under 
the cases I believe the government; would find that it cannot 
proceed in the posture of the plaintiff on the one hand* 
and* on the other hand* taking the executive right to with-" 
hold relevant information from a defendant* ft 

So this is a legal issue which is of the utmost 
importance* and these ©re documents which have been already 
described as most important and very relevant documents* 

THE COURTS Aren 8 t you almost saying that the 
documents in category No* 1 in Exhibit 1 for identification 
ar© the documents upon which you raly to defeat the govern** 
mentis lawsuit and really the others may be cumulative or 

v* 

at best unnecessary? 

SCHWARZ s X dcn p t think 1 if Quid go quite that 
far* but X sir saying that if they are described as the 
government has described the® for the particular procurements; 
in issue are the most important documents , yea* your Honor* 
TEE COURT s Well* there is a difference between 
most important, and the documents upon which you may rely 
exclusively to defeat this lawsuit* 
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MR, SCHWARZ g X cannot say wiiiaout having seen 
these and the other documents that X could :iely exclusively 
on these o X cannot take that position, 

THE COURTS Is it a fair assumption that you will 
not be able to rely exclusively on those as your total 
defense? 

MRo SCEWARZ s It is a fair assumption that there 
are other documents which will assist our defense, 

THIS COURT : And is it a fair inference that you 
would not be willing to abandon discovery of all the 
documents enumerated in the other categories even if you 


f were to obtain the documents at the moment not ruled upon 
In category 1 in Exhibit 1 for identification? 

MR, SCHWARZ t 'Clear lv correct „ your Honor a 
THE ‘COURT? Then why cannot vcu proceed with the 
.other categorie s? 

MR, SCHWARZ s ,K’e can „ arid I suggest , indeed, that 

we should, proceed with the other categories , but that since 

these are important documents, and the legal issue is very 

important, that we not just postpone forever, as the 
/ 

government wishes to do «« 

THE COURT % It won’t be» forever, because I regret 
to say that neither of us here, despite the disparity in 
age, have any right to look towards eternity or 
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2 immortality.-, 

3 MRc. SCHWARZ? X think we share that® 

4 THE COURT? Don't we have to or©, at another thresh- 
^ *ld. perhaps before we get to the briefing session* one 

I that has not really been mentioned « Aren't we quickly 

7 | reaching that point in- time where it would be necensary for 

■ | - 

& j each of you to define the ultimate issues * at least 

^ ! tentatively in the first instance® 


'© | m R® SCHWARZ? As your Honor will recall * you asked 

'5 j that earlier * and we tentatively attempted to state our view 

i 

12 I on the issues * recognising that that was very much of a 


first instant statement 0 

The government came in* as you will recall* with e 
single piece of paper that covers only one of many issues 
and doesn't elaborate* and X think it would be very useful 
to have the government do what; in effect we have already 


done < 


THE COURT? X consider the f first nothing mere than 


really a preliminary warmup® X think te now proceed to a 

more decisive attempt at defining the issues as prescribed 
/ 

by the manual® 

X think we ought to think about that because we 
are talking about today when depositions will be taken* we 
are talking about briefing* and X think we are at. the time 
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when we ought; to seriously consider a dis£isiitioa ox ^cuifc^tiv*: 
ultimate issues , including the relief sought. 0 

What does the government seek? What. doer, the? 
government want in the event that it prevails? 

1 am not unaware that very often the decree takes 
almost as long to prepare as. the trialp and that even an 
indication of what the government seeks by relief at thin 
I time would not preclude an extensive effort in the event 

I 

the government prevailed as to whet kxnd of ■ relief i'£ would 

be entitled tOo I am not ignorant of that at alio j 

I 

I think before we talk of a briefing schedule 

I 

at this time X would like to talk about what X ocas ides: | 

necessary now* and the time has coma for a definition of | 

j 

issues o I mean a careful, precise, meticulous effort. { 

] 

X hope this doesn't turn out to be the kind of a j 

| 

problem that X had in an antitrust case where after many j 

attempts were made to get the parties to consent to tentative? 


V 

59 | ultimate issues the Court had to frame all the tentative 

i 1 ] 

20 f 


2! 


22 

23 

24 

55 


issues sua sponte, which was attacked .by an application for 

mandamus and which was the subject of law review articles «, 

/ 

I would hope that you can meet the challenge of the manual * 
and follow the mandate of the manual by agraeinc to 
tentative ultimate issues „ And, to the extent that no. 
agreement is possible, where you cannot compose your 
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differences of opinion or resolve your different views, 
that will be the opportunity for further prairie;! hearing 
and, indeed, the Court might have ho me questions aver as 
to those issues that you agree upon*, 

MR„ SCHWARZ s X think ono ©nojsaously helpful first 
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step 

THE COURT z I would ( 2 @rta.isly hope that, you do not 
decide to submit tentative ultimate issues by merely 
retracking and fragmenting the complaint and the actron, and j 
merely recapitulating it or changing the language eome-wnat o 
This is not what X am talking about 0 

MRo SCHWARZ * One enormously helpful step, your 

t 

3 

Honor I 

j 

THE COURTS Perhaps you might, take a look at Life 1 
Music in that regard o There three or four efforts w>sr@ mao.e j 
by counsel to formulate tentative issues, and, unfortunate > j 
all they seemed to be doing was juggling the complaint and 
juggling tha * allegations therein and th© answers thereto, 
but 1 decided that that was not a compliance with a request 

for a definition at alio 

When do you think you ex© ready to start that 

effort? 

MRo CARLSON s X had suggested to your Honcr 
earlier that we start thfct very noon, or immediately., I 
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think he time is now„ 

THECQURT % I think so, too,, 

HRo CARLSON s Hay I amplify • ft 11 :tle bit on nry 
thoughts on the issues? In one proceeding in this court 
before Judge Dawson in the block .booking cases in this area, 
we found it very helpful there to negotiate the issues 
between the parties bite by bite* That is, try to estab- 
lish an area of issues to take? the first, cut at and draft ] 

t 

* i 

on one side the government 9 s issues , submit them , confer « 

I 

about theta, have the other side draft a set of counter j 

1 

issues or counter proposals , draft from that and confer, anc j 

| 

we did tills over a period of altogether about four and a 

i 

l 

half months in the block booking cases, and we came to a 

schedule of issues upon which the cases — and there were j 

\ 

s 

six of them consolidated before JudgeDawson “**• were ultimately 
tried o 

I recognise it is a very difficult task in an 

l 

adversary proceeding, but I think this is the most useful way? 

I 

to address this kind of a case at this stage, for counsel to j 

sit down and to bring to yostr Honor from time to time 
/ 

and I would say maybe every month or so at a regular pretrial f 

1 

an area of issues that we have addressed ourselves to by ; 

i 

{ 

| """"drafting and by meeting, and tell your Honor where we stand j 

• j 

on them and what the problems are, and wher a discovery is | 
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needed to amplify the areas of problems , until we have 
reached the point where we can have as close to agreed 
schedule of issues to try as is humanly possible , and, 


hopefully, that is the total issue ir> the case „ 

THE COURT? Do you see any objection to that 
proposed procedure? 

MR 0 SCHWARZ s No* 1 think that proposed procedure 
makes sense 0 

I have two oblique comments to ito One is that 
it seems to me the most useful area to start with is the 
question of the definition of the market and who the govern- 
ment claims competes 0 

You have our definition of that from the census 


we have taken in the private cases, and if you could tell us 
what suppliers you believe, compete with IBM idiat would be 
helpful, and what equipment competes with XBM 0 

The only other comment I have 3s a practical one of 
schedulings The Greyhound trial, which Fr e Barr and I will 
have to attend and try, starts on the 2 3 ad, and we are going 
to Phoenix on the 15th „ 


THE COURT? The 23rd of tills month'? 


MRo SCHWAR2 s Of this month p So as far as our 


participating in thin, we won e t be able to do that until some i 
time around the 1st of July, because the trial is about a ? 
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six-week trial* 

THE COURT i You won't b« available during thts 
period at all? 

MR, SCHWARZ s I will be in Phoenix, your Honor, 
THE COURTs That means you will not be available* 


in New York* 

MR, SCHWARZs That is right,, 

THE COURTs Do you have anybody backing you? I 


don't mean necessarily with reference ho the 


framing of the 


issues, but for other matters? 


12 

13 


MRo SCHWARZ s If there are. other matters we 
certainly can have somebody, if there is an emergency 



16 i 
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20 
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22 
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matter that needs to be brought before you. There 1 , will 
certainly be people available to -some, 

TEE COURTs You are going to keep in mind that; you 
are going to attempt to define documents which you consider 
to be proprietary , You will bear in mind, will you,, v.hat 
Mr, Carlson has indicated that there may be some Imminence 
in their need to reveal some* of these documents. 

Now. in the event any matter concerning that, or 
/ * 

for that matter anything else in this case that requires 
immediate action, would you have anyboety? 

MR, SCHWARZ: Yes, I will. 

THE COURTS Acting in your behalf? 
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MR. SCHWARZs Yea . 

As X told Mr. Carlson, Mr. Waygood, whom your Hoi?.o:r 
met in February, X think, at one of the earlier pretrial 
conferences, is going to contact Kr« Carlson on that subject » 

•PHIS COURTS Mr. Carlson, in the discussion on the 
matter of briefing, there was? something indicated about 
your submitting proposed stipulations. X osa not at all 
sure that X am clear about that. 

MR. SCHWARZ? X believe X know what he rcsaht. 

He submitted to us some time ago sproe draft stipulations 
with respect to the government's possifion on some of the 
issues , and we as part, really, of this same process ot 


.^1 f'.TI 


defining the issues to the extent the pertxos can agre 
stipulations, that is really the same thing as agreeing on 
the definition of the issues, although he go e® a little step 
further, he says the government would admit certain things 

* 

instead of saying hare is an issue which sfeoauld ba tried 
by the Court. 

THE COURT? I certainly have no objection, to 

accepting admissions. 

/ 

MR. SCHWARZ s If they give us adequate admissions , 

X have no objection to that. 

THE COURT t We still have on motion open, do. we 

not? 
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MR. CARLSON s We do, your Honor 0 j 

THE COURT? Before we tend fee that, in there any- 
thing that you foresee as necessary on. the next agenda in the 
inane d 5. a fce future — that is, before you go on t,o Fhoeni-t 
for your Greyhound case? 

MR* SCHWARZ : X don 3 1 hare anything in mind, your 

Honor . 

THE COURTS Now, how Ion? would this argument cm 
the waiver of privilege take'? I have eight .cases oom-uig in 

starting at four o° clock 0 Soma are already her®. 

MR 0 CARLSON? I would think, your Honor,, we would 

not be able to do justice to the record in the next five or 
ten minutes or so. Although wa have some problems that stem 
from and are related to the waiver question, I think from tha 
government’s standpoint that we would prefer to come bade 
at some time convenient to your Honor . 

. THIS COURT? That is fairly urgent, would you 

indicate? 

MR® CARLSON? Well, 'the resolution of several 
fallout questions has to do with our ability to prepare for 
and participate in the depositions that are now going on 
because we feel we do not have the doctasnenta that we need. 
THE COURT* Can you come back some time this 

week? 
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•? * 


MRo CARLSON? -Yes, your Honor r if your Honor can 


see us, 


Would it be helpful to your H<;mor if X indicated 
perhaps twenty to thirty raintues from the government' s 
standpoint would be enough? 

MR. SCHWARZ? I ought to be able to reply in 
twenty minutes . 

TUB COURTS Friday at eleven o'clock, 

MRo CARLSON 8 That is quite satisfactory* * 

MR C SCHWARZs Thank you. 

THE COURT? If you have any further papers to sub- 
mit,, would you do that? 

MRo SCHWARZ; On that subject? 

THE COURT? Yes 0 

MR, SCHWARZ ; You have from ms our papers o 

THE COURT? If you wish to subnit further papers „ 

I will receive that Friday morning „ 

MRo CARLSON? Thank you, your Honor „ 

THE COURT? I think we have covered a good deal of 

ground today e Don't you? 

/ 

MR. SCHWARZ; We have, indeed,, your Honor . Thank 

you. 
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2 As X "told, Mr* Cttrlson ou the telephone on prids y , 

j 

3 and as 1 indicated in sending the agenda to your Honor, I 

4 have no problem with the substance of those paragraphs. 

5 Paragraph 2 — 

6 THE COURT s Is that -h« document which was filed 

7 May 1st? Is that what you are talking shout? 


filed? 


about? 


MR. SCHWARZ : Do you knew- when your document was 


THE COURT: Is this idle document you ara talking 


MR. SCHWARZ; Yes; it is, your Honor. I am now 


ffr* ^ 54 j filing 

^ 1 * 15 | 


seeking to refer to Paragraphs 2 and. 3 of that Government 


IS 

i 48 1 oa y» 1 hav ® n <> objection — IBM has no objec- ; 

ji5 I • i 

tion to Paragraphs 2 and 3. Paragraph 2 provides that doou- 

J7 

meats which are sensitive commercial or proprietary shall not 

38 |j j 

I be disseminated other than to attorneys and people assisting j 

j the attorneys . !Xhat is the procedure which we in fact have | 

j been following, in any event, in the private cases and , in- j 

I deed, with respect to any material we have received in the 

^ litigation. 

23 

The problem I have only arises from my telephone 

24 ' 

• ! conversation with Mr. Carlson on Friday, in which I said to 
I Mr. Carlson that in our view the same sort of restriction of ! 
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course should apply to the Government with respect to the j 
commercial and proprietary documents which v;e have produced 
to the Government. 

to. Carlson’s response to that is, "'-fell, the 
Government already has the dc cumenes which IBM has produced, 
and therefore the situation is ' distinguishable . " That 

surprised me very much, and I went back to look at jay files, 
and Mr. Carlson apparently therefore, feels that the Govern- 
ment ought to be free to take the documents 'which IBM de- 
livered to the Government in the course of the last several j 
years and show those to persons other than the lawyers and 
parsons assisting "the lawyers. 

to. Carlson's remarks surprised me, and 1 went back 
to look at my files. If I may hand to your Honor and to 
to. Carlson a copy of a letter dated July 21, .1970, written 
to me by Mr. Thorman, who is Mr. Carlson's predecessor in 
charge of this action — 

I had, one month prior to that letter, at the time 
of our first production to the Government after they com- 
menced the lawsuit, the first major production, proposed to 
Mr* Thorman a stipulation in which both side? would agree 
that documents produced in the course of the lawsuit would be 
limited, as is the normal practice, to attorneys and people 
working for attorneys and not just generally shown to out- 
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aiders * 

X4r, Thcrman , as you will see from fch a letter 
handed to you, wrote me back, stating that ha had cnAy 
problem with my proposal, which was that the dapartmer. : 
to feel free to show to the superiors within the deper ; 
any document which they received in discovery, and* <f 
I had no problem with that. 

Then he went on to say, an you will .see frcn 
third paragraph, which 1 may like to quote into the 
here • — 


12 

13 

14 

15 

16 

17 

18 
19 


20 


21 

22 
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THE COURT: The third paragraph of the latter 
dated July 21, 1970, over Mr* Thorman 1 s signature? 

MR. SCHWARZ : Yes. 

“Aside from this consideration, it. is not th 
policy of the Department to disclose to parsons n - 
connected with the litigation the contents of any • 
iaent submitted to it, either in this course of an At 
igation or during discovery proceedings, except c 
of a court or administrative proceeding, unless tJ: t 
par yv which produced the document authorises the 
mant to do so/ 

Until my telephone convexnation with Mr. carte : 


on Friday, I had been under the assumption and relying- . 
tlie statement from the nan in charge of the Government. ! 
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suit that the Government was going to limit itself: in the 
use of our documents in the sa me way as Pars .graph 2 of the 
proposed order asks IBM to limit itself with respect to the 
documents which the Government produces to us 

So in light of that history, and in light of what 
the normal practice is* I cannot understand why the Govern- 
ment is not willing to have the same restriction applied to 
it« 

TEE COURT? Is that what you indicated or had in 
mind when v;e closed our session on Friday* when I think you \ 
said for the record that you and Mr, Carlson thought that you! 
had an agreement, and later, when a document was submitted j 
for signature, after studying it, you indicated that that 
did not embody your understanding? 

HR# SCHWARZs That is not what I had in mind. Whet 
I had in mind, then, the Government’s proposed order handed 

i 

to us in Court last week is different from the language irf 
the notice of motion, but it is not different from the pro- 
posed order which they had at the bottom of the proposed 
notice of July 1st. 

j 

That is not what I had in mind# It was only during j 
the telephone conversation with Mr, Carlson on Friday that j 
this problem came to light, I had not anticipated such a J 
problem. 
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IHS COURT: Does that complete your statement of 

objection? 

MR. SCHWARZ : With respect to Item 2 , yes . Item 

3, which is classified documents , I have no problem with the 
Government's proposal that we should obtain appropriate 
security clearances. I do have a different class of argu- 
ments with respect to Item 4, which they wish to withhold 
altogether. * 

It might be useful to have from the Department any 
reason why they are not now willing to comply with Mr, 
Thonaan's letter and have that part of the Court order, 

MR. CARLSON: Does the Court wish ms to address 

myself to that, your Honor? 

THK COURT: Yes. 

MR. CARLSON: As I understand the thrust of Mr. 
Thorman's letter, it does not differ from what my position 
is. I am going to state it to the Court. 

In the course of proceedings such as the instant 
proceeding, we, the Department of Justice, ere not in the 
business of data processing, as your Honor veil knows . We 
feel it not only helpful but absolutely essential to an under- 
standing of what the materials are that, we receive in the 
course of preparing for triaJ, to be able to discuss these 
materials with prospective witnesses, to attempt to understand 
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their meanings by using them in tho preparation of # i fc s s c 53 

! 

toat intend to call, and we feel that thiu i© precisely 
in the course of our duties in getting ready for a trial, in 
obtaining the facts to present the truth of the Govarnrant's 
case to thi 3 Court and that th* on3.> way we can do that; — 
and that is directly in the lire of preparation for a trial 
” i s h 3 .ve access to and use of the documents that are 
produced to and obtained by the Government for the very pur- 
pose o£ putting together its case and proving its case*, 

If that is what is intended by this paragraph, I 
agroe with it. 

I should also comment on this subject that we are 

. 

very concerned about any protective order that is entered i 
without the consent of the Court. As your Honor may recall 
~~ I am not sure; I thought I mentioned, it to your Honor 
on the last occasion before you, that we are governed in 
these proceedings , in public-interest proceedings such as 
the United States has brought here, by a publicity in the 
taking of evidence act, whiGh evinces the policy of Congress. 

For the record, I will quote it. It is 15 use 
Section 30, which required that the proceedings in these 
cases be public. 

So that we feel it incumbent upon us to respond to 
requests for security treatment, 'as far as our opponents are 
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concerned or as far as anyone is concerned, that relates to 
a court proceeding in the context of an application to the 
Court and a response to the Court and a finding by the Court 
that there is a need for tine particular relief .involved, and 
I don't me \n to say by that that thare is no circumstance 
under which the United States agrees to orders that mil 
protect proprietary mterial by a party defendant. ‘fb.ere 
certainly are those circumstances . But I do not feel that 
those are circumstances that apply to every document obtained 
from a defendant or that it is our judgment that should 
render a document of the party opponent proprietary. Rather, 
it should be the judgment of the party opponent that identi- 
fies the documents that are sensitive and by direction to us 
and upon motion that we present to die Court the question of 
whether or not the overriding interests of protecting the i 
parties 8 proprietary information shall overcome the policy 
of these proceedings insofar as they are required to be 


public. 


So that my concern with Hr. Schwarz's position is 


that 1 cannot — and I don't feel 1 could, <myway -- agree 
that we were in what I took to mean a quid pro quo situation. 
I do not feel that. I urge upon ycur Honor that we are in a 
totally different position. I do not urge upon your Honor 
that there are not or raay not be proprietary documents as 
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i S: 

to which IBM may want protection and an to which when they 

■ ! 

tell us which those documents are that we may advise your 

: i 

i 

Honor , to the best of our ability, that we agree that those 
are documents that need and deserve protection. 

MR. SCHWARZ ; t am troubled by that. What Mr. 
Carlson is saying is now that he has trouble with my position 
but that he is renouncing and ignoring the position that Mr. 
Thorman took, the man in charge o £ the lawsuit prior to our 
production of documents. 

This is a flat statement that, it is not the policy 
of the department to disclose to persons not connected with 
the litigation the content of the ciocumnts. 

MR. CARLSON s That is true. We do not disclose. 

But we do us© them in our preparation, and we feel that is 
a part of our duties. There is no disclosure as such, that 
is, disclosure to be disclosure. The disclosure is in the 
content of our duties, and we do not permit people to walk 
in off the streets or to apply to us to see these documents, 
but wa do use them ourselves in our preparation, in our in- j 
formation gathering in the preparation, for the preparation j 
and trial of these lawsuits, and we do that in this case i 

a 

and in all other cases, and we feel there is no other way ; 

5 

that the Government representatives can discharge their dut.es 

f 

to learn the facts and present the facts as they find them ■ 
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and as they see them. 

THE COURT: I must separate eaae of t ha language 
from what you may be trying to say. I am not sure that 
I understand you clearly. Are you saying that you don't wan 
to be proscribed by any language from exposing proprietary 
documents to any outsider for the purpose of obtaining assis 
ance, either by way of expertise or information in the pros a 
cusiors of this litigation? Is that what you are saying? 

MR. CARLSON: No. That is not what I am saying, 
your Honor. I am saying — 

THE COURT: Let's get some clarification here. 

To whom would you expose, or what parties would be permitted 
to see proprietary documents? Can you give us some indica- 
tion of that? 

MR. CARLSON ; If documents are identified as pro- 
prietary to us — 

THE COURT: Let us assume the document is identify;, 
as being proprietary — documents which IBM states and 
represents here that they have delivered,, which fall in the 
classification of proprietary documents. 

MR. SCHWARZ : Zes, and if Mr. Thorman had taken a 
different position, we would have teen more precise. 

, THE COURT : To whom would you describe those 
documents? Give me the broadest rtoige that you can possible 
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United States Const housie 

Folsy Square, N.Y., my. JC0Q7 Telephone: qortland 7-/58) 


Approved For Release 2003/04/02 : CIA-RDP78-01092A000100030005-2 



Approved For Release 2003/04/02 : CIA-RDP78-01092A0001 00030005-2 




1, 

2 

3 

4 

s' 

6 

7 

a 

9 

10 ; 
Jl 
12 

13 

14 : 

15 1 
II 

16 
17 
10 


19 | 

20 I 

J 


22 


23 


24 

25 



jqP 12 | 

conceive or visualise. j 

MR. CARLSON: If identified as proprietary;, X woaXd 
expose them only to attorneys or persons vrorking in the case 
your Honor • 

MR. SCHWARZ s Why don't you agree to the paragraph 

2? 

THE COURT: That would ha no problem. 

MR. SCHWARZ s That is what X asked him to do on 
Friday. We can apply Paragraph 2 to both sides in the lawsuit. 

MR. CARLSON: Until we have an ir.de r>ti£icafcion as | 

to what is proprietary from 'the company that has produced 
the documents to us, 1 would certainly not concede — and X 
don't think your Honor would expect me to concede ~~ that 
©very document produced to the Government in this lawsuit is 
proprietary . 

MRo SCHWARZ : Now we have a problem, because Mr. 

Thor man, before we produced any, said- he wasn't going to show 
anything to anybody. X did not set up any procedure to dis- 
tinguish between on© kind of document and another. Moreover, 
it eeems to ma that almost all of our documents are proprie- j 
tary. That is the reason you wanted them. 

THE COURT: Let me see if X can follow each of you. 
You are saying, Mr. Carlson, that you don't want to he bound j 
by any protective order concerning proprietary document** 
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until a document has been identified as a proprietary document, 
and once that is done, you would not expect to reveal those 
documents! isn't that it? 

MR* CARLSON: That is correct. Net without: the 
permission of the Court. That is correct* Or the permission " 
of my party opponent. 

THE COURT: What you seeia to be saying, Mr,, 

Schwarss, is that in the first instance with Mr. Thoman he 


agreed not to expose any documents proprietary or otherwise , 
MR. SCK WARS s Therefore, 1 did not have any reason 


to distinguish. 

THE COURT* But you don't insist upon that kind 
of a ruling. You don't insist that all documents bet denied 
any exposure. You are insisting that only proprietary 
documents -- 

MR. SCHWARZ: Yes, making idle point, in view of Mr* 
Thorman's flat statement to us, the burden should be on the 
Government to distinguish between proprietary and others. 

THE COURT: Then X think you went on to say that 
the bulk, if not the substantial number of documents involved, 
are proprietary* 

MR* SCHWARZ s Yes. That is the kind of document 
they wanted z doeuxaents with respect to financial conditions 
or product development and so forth. 
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m 


THE COURT: When these documents’ were submitted, 
were they denominated in any way as proprietary? 

MRo SCHWARZ: They were not, your Honor, Given 
Mr. Thormn*£3 flat statsrrant, there wasn't any necessity to 


6 

7 
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10 
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25 


do fchnt. 

THE COURTs Because it was your understanding thivt 
all of these documents would be denied exposure? 

MR. SCHWARZ : Yes. That is what 1 believe Mx. 
Thormea stated in the letter. 

* 

THE COURT: How we have mi agreement from you to 
the extent ~ I don't mean a legal, binding agreement at the 

! moment — that you would not be opposed to the exposure of 
non-propriefcary documents? 

MR* SCHWARZ : Correct. 

THE COURT: That would indicate some; of the docu- 
ments are non-proprietary? 

MR. SCHWARZ: Yes. I am sure there are same. 

THE COURT: Let’s work out a stipulation based ca 
your understanding of what should be protectee and what shoiil 
not be protected, to indicate that only proprietary documents 
may not be exposed without the order of the Court, and the a 
take the next step of identifying documents which ara prepri* 

I etary as distinguished from documents which are non-propri^t ~ 

c! 

Sj 

jj ary. That would meet your problem, too, would it not. Hr. 

I 
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Carlson? 


fcoto? 



MR. CARLSON: Yes, sir. 

THE COURT: How many documents ars involved, in 


biR* SCHWA Rg s The Government has of oar documents 

somewhere in the neighborhood of eight hundred thousand 


8 
9 ; 
10 
11 s 
12 

13 

14 j 

15, | 

I 

16 | 


17 


documents . Correct? 

MR. CARLSON: 2 think fewer than that, if \m ca.n 
work out the ones that we think tie should h«;ve accuse to by 
now, it may be nearly that. 

MR. SCKWAR2: Xt e 8 a lot. 

THE COURT: Let f s see if we can simplify your 
speative problems here. 

In view of the number of documents involved and in 
view of the rather difficult task in time of sitting down 
and screening every one of these documents at this moment 


13 
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when th@r@ is no rs&l issu@ of oxposiucc ^ tocldy or toniojcxow 
or next week, or, for that matter, at any time — l mean, 
yon have no xmminent problem of dommsnts that you want to 
reveal; isn't that so? 

MR. CARLSON: There may be soma imminent, limited 
problems in the depositions that are now going on. 

THE COURT: Would it help if we all shared the 
burden together, to this extent: Rattier that undergo this 
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screening process, that when and if yon want to expose; a 
document or documents , before you do that, call it to tee 
attention of the Court, and so we will taka this on a 
fragmentary basis. 

La you come to a poi.it in your own litigation or 

i 

in your own preparation where you want so expose tiocitm@nt;s 1 I 
to whatever number, before doing that, get an order of the j 
Court, at which point IBM will h&v® an opportunity to raise 
the question of, "This is a proprietary document, and wa 
don fi t think that should ba exposed . rt 

Would that help? 

MR* SCHWARZ s to. I think in many cases; we should 
consent prior to even bothering tha Court. 

MR. CARLSONs I have one problem. It is a cumber - 
some procedure, end it will be an imposition on your Honor 
that I think is unnecessary, as to much of the material, 
particularly that which has been collected with respect to^ 
events which occurred two or three or four or five years ago 
and further back. 

It is commonly accepted precept, I think, that the 
proprietary nature of information in a fast-changing economy 
like ours becomes less and less sensitive as the date recedes. 
So that I would think we could catagori L&a some documents as 
to type of information 'co give the Government scinae leads, sents 
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counsel and others some leads as to the kind of document we I 

| 

are talking eibout# and we could br*.ak off at some crimen elate , | 

maybe with some exceptions as to particularly sensitive cate-' j ■ 

! 

gories # and keep much of this away from the Court# just be- 
cause it is the kind of housekeeping that we should do, that 
we counsel should do# and the Court should not do* 

But I do not wish to put the Government in a posi- 
tion of agreeing to an order that will prevent us from j 

j 

making the preparation that we need to make, If we are going! 

i 

to be involved in a continual .argument about, documents that j 

! 

are borderline# that are really not sensitive# and have to brinjg 
them to this Court over and over again,; we are going to create 
a terrible imposition on the Court# and I do not wish to do 
that . 

THIS COURT: 1 do not lock forward with any great 
relish to it. I am trying to resolve the problem in a most 
convenient way. That is not necessarily the best way for me. 

MR. SCHWARS : Moreover# I would think if it fcurna 
out that we are unreasonable, your Honor is going to recog- 
nise til at and is going to do something which is going to 
remove our unreasonableness. 

THE COURT: Would it be more advisable for you and 
Hr. Ceirlson and whatever back-up you can bring to bear to 
screen these eight hundred thousand documents? 
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MR. SCHWARZ : In view of the fact that this is a 


3 hypothetical problem, as your Honor observed, in that we 

4 don't have yat anything that Mr. Carlson in fact plans to do, 

5 that would bo something that would be not a terribly effect- 

6 ive uoe of our time. 

7 THE COURT: Well, 1 started out on the assumption. j 
3 that it was speculative. I am not quite so sura that that 

9 assumption is well taken, because Mr. Carlson has indicated 

10 in response to questions that the exposure of some documents 
H may be imminent. 

MR* SCHWARZ : i would certainly promptly deal with 
53 any documents Mr. Carlson notifies sue that he wishes to show 

14 to some particular person. If, as I said, our position 

15 turns out to be unreasonable on that, 1 think the Court is 

16 capable of disciplining us in a fashion that we will not be j 

^ unreasonable . 

IB 

the COURT: Do you envision a rather repeated en- 

19 counter now of documents that you wish to expose in the next 

23 weeks, months at cetera, on a fairly regular basis? 

^ MR. CARLSON: I would think so, yes, your Honor. 

^ ' THE COURT: I think that casts a somewhat different 

23 

light: on the p^o.olen, because I tJhinic it: would be aac s fc awkw&irc 
i to attempt to deal with things on this kind of a regular 

25 : 

i basis eoKixng back here every week and every month, because 
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the time consumed in constant discussion with that kind of 
fragmentation I think would be wholly useless. 

MR* SCHWARZ: The real problem is, in light of j 

j 

Mr. Thorman 9 a flat statement, where ought the burden to lie , 
and that was on behalf of chief counsel for the Government 
a flat assurance that they were not going to show our cocu** \ 
mants. 

THE COURT: What Mr. Carlson says is that ho does 
not disagree with the policy enunciated by Mr. Thorman. 

Then he go as on to explain, really,, what he thinks Mr. 

Thorman meant, 

Isn®t that what you did?' 

MR* CARLSON: I think Mr* Schwarz has picked a sent- 
ence out of context here. The prior paragraph says: 

"While the department and its employees have no 
intention of using documents 9 discovered® during this 
litigation for any purpose other than this litigation*. 

i 

But 1 think that puts Mr. Schwarz on notice, as j 
©very party opponent to the cases, we are going to use the 

i 

I 

documents in the litigation, or we would not: be discovering j 
them. 

THE COURT: Mr. Carlson calls youi: attention to the 
next paragraph upon which you rely so heavily, aside from 
this consideration , the consideration being while the depart- 

i 
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menfc and its employees have no intention of using documents 
discovered during this litigation for any purpose other than 
this litigation , it would be the responsibility et ceteara, 
and what Mr. Carlson is saying is that they don’t intend to 
use the docmrents discovered during this* litigation for any 
purpose other than this litigation, 

MR, CARLSOH: Exactly what I am saying,, your Honor,. 
MR, SCHWARZ: The stipulation — 

THE COURT: In other words, their policy, as; I 
understand Mr. Carlson *8 interpretation, is not to reveal the 
contents of any documents for any purpose except for the pur- • 
pose of use during this litigation. 

MR. CARLSOM : That is our policy, your Honor. 

MR. SCHWARZ: Again, as a matter of interpretation, 
Mr. Thor man 1 s language must be read against my stipulcition . 

He said in this letter, in effect, that it is unnecessary. 

My stipulation provided, almost word for word, what the 

( 

Government seeks to apply to us in Paragraph 2 of the order. ! 
It said that the documents shall be used only by the attorneys 
and people assisting the attorneys. 

THE COURT: It can be also interpreted that Thermae's 
letter is a negation of your stipulation and a counter-offer* 

I 

It would have been helpful if you had obtained a stipulation 
at that time, ~ " — — .. — — - j 
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MR* SCHWARS: Yes* X think it: tuns out that it 

I 

would have been helpful to obtain a stipulation from Mr. 

Thorman. X have great difficulty in undarst anding that letter ' 
as being other than a statement that the Government does not 
latent* to display the documents . 

I doa 9 t understand why the Government in not willing 
to apply to themselves the s&kib order. Paragraph 2, that they i 

seek to apply to us. ] 

I 

i 

THE COURTS By that, you would take into consider a ■ :,lbn 

i 

such language which would embrace the statement of policy 
here and Mr* Carlson 8 q interpretations such documents and 
information shall be made available only to those persons 
that counsel deems necessary in the conduct of the litigation 
and all attorneys and all such persons shall be notified of 
the entry thereof, which would taka into consideration j 

Paragraphs 2 and 3 of the July 21, 1970 letter. 

Why wouldn 1 fc that take car of it? 

MR. CARLSOHs We have taken upon ourselves the bur- 
den of getting the documents that are proprietary and classi- 
fied* As long as IBM does that for us, we have a given group 
of documents to address ourselves to* But to classify as 
proprietary seven or eight hundred, thousand documents for 
the purpose of this case doesn't make sense. 

THE COURT j The major distinction between you and I 
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the language in Paragraph 2 is that they have already desig- 
nated which documents are proprietary, wfte reas you have not, 

HR. SCHWARZ s I had taken Mr . Thorman * 3 1> <w€! X c4 S | 

a sfcatesaent that that v/aa not necessary. 

TLE COVET ; That will be applied to all the docu- 
ments? 

MRc SCHWARZ : Yes. X will, notify Mr. Carlson of fhr 
documents which we will wish to have regarded as sensitive, 
commercial or proprietary, 

THE COURTS Will that take care of the natter? 

MR. CARLSON s I think toe necessity will be, your 
Honor, that wo will come? back to your Honor with the stipula- 
tion on this particular matter, and I — Well, one thought 
occurs to me* If we c<nnot arrive at a category that is 
sufficiently descriptive or would direct an individual iden- 
tification- of documents , the Government by proprietary order 
that covers a vast bulk of documents will be put .in a very - 
difficult preparation situation here. That is, namely „ thia: 

If somebody walks in off toe street: ar.d says, "I 
worked for IBM yesterday, and I went to tell you what was 
happening in this department at tois tints. Do you have these 
documents? " And I say, w Yes; I have these documents, sir," 
but I have to call IBM, because they are in to±« vast bulk of 
documents that are Involved in toe subject matter that this 
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witness wants to tell its soma thing about as to IBM, so I 
call up Mr. Schwarz and tall him that :t went to show this 
witness A, who has walked in off the street, documents 
numbering maybe a hundred of then, because they are in a 
vast nulk of documents, and then I wait until I get Mr. 
Schwarz's okay to show them to him. j 

That puts us in an impossible preparation position . | 
On the other hand, if w® have a document that is 
identified as proprietary , I know I cannot show that, to this 
man that walks in off the street, and I know that if I want 
to I have got to provide for it; I have to give notice to 
Mr. Schwarz , and if he will not permit me and if I think onx 

preparation is inhibited, I have to come to this Court and t e],l 

1 

the Court why 1 must talk to the nan that walked in off the 
street about this document. 

So that this goes back to our inability to know 
about the industry and the facts of the industry and the facts 
of IBM’s operations without first IBM's documents and, 
second, the help of people who know some. tiling about the 
industry and about the documents and about the machines and 
about the various facets in the industry that we, the Govern- 
ment counsel do not have access to as a matter of daily oper- 
ations . 

THE COURT; let ir<e take another tack for the moment J 

SOUTHERN DISTRICT COURT REPORTERS 
United States Gcu r«- Horns 

Foley Square, N.Y., my. 10EXF telephotoi cOrtland vwsao 


Approved For Release 2003/04/02 : CIA-RDP78-01092A000100030005-2 


Approved For Release 2003/04/02 : CIA-RDP78-01092A0001 00030005-2 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
n 
12 

13 

14 

15 

16 
17 - 
IS 

19 

20 
21 
22 

23 

24 

25 A 


jqP 31 i I L> 

As X understand your objection to Paragraph 2, it 
is not an objection to 2 but ratter you would like to have 
the same felling. 

MR. SCHWARZ s Correct. 

THS COURT; There ir no objection to 2 except tha.:, 
you want the saroa kind o;3 protection. 

Why does that have to be dealt with in the same 
stipulation? 

MR. SCHWARZ: What X said to Hr. Carlson <jn the 
telephone Friday is that X wanted to bring it to the etten- 
tion of your Honor, 

THE COURTs You have no objection to 2? 

MR, SCHWABS s Right, 

THE COURT; You don't have any objection to 27 

MR, SCHWARZ : Assuming that we are not going to 
find enormous ovsrclassification of documents, I have no 
objection to 3. • 

THE COURT: Vie can't assume anything at this moment 

MR. SCHWARZ ; There is no objection to 3 in 

principle . 

' THE COURT: What about 4? 

MR. SCHWARZ : Number 4: The Government weeks to ~ 
Kell, 4 is what they are going to produce. 4 is not a 
limitation on us at all . 
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